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PREFACE. 


T HIS volume is published as a further supplement to Mr. J. V. 

Woodman’s Consolidated Digest of Indian Law Cases, 1886*1900. 
It contains the cases published for the year 190? in the Indian Law 
Reports, the Law Reports (Indian Appeals), and the Calcutta Weekly 
Notes. 

Certain changes have been made, which are as stated below : — 

(i) for every case which is digested in this volume, the year in 
which the case was decided is given ; 

(ii) wherever a case in this volume is published in two or more 
• Reports, the Report from which the head-note is taken 
is noted first : and the different Reports in which these 
cases are published are fully noted in the Table of Cases ; 

(iii) words and phrases which are expounded in the Reports are 
entered in a separate list, in alphabetical order, under 
the heading “ Words,” which, it is hoped, may- prove 
useful. 
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ABANDONMENT. 

See Landlobd and Tenant. 

notice of— 

See Utbandi Tenancy. 

11 C. W. N. 581 

ABSOLUTE O WINER SHIP. 

See Landloed and Tenant. 

ACCIDENT. 

See Damages, Suit pob. 

I. L. R. 31 Bom. 381 

ACCOUNT. 

See Appeal . I. L. R. 34 Calc. 584 

See Guabdian and Waed. 

I. L. R. 34 Calc. 211 

suit for— 

See Guabdian and Waed. 

I. L. R. 34 Calc. 892 

ACCUSED, 

See Polios Custody. 

1 rigiit of, to copies of documents — 

See Copies op Documents. 

I. L, R. 30 Mad. 466 

right of, to show cause — 

See Pubtheb Inquiby. 

11 C. W. N. 316 


ACKNOWLEDGMENT. 

See Limitation Act, s. 19 

I, L. R. 29 All. 90 

ACKNOWLEDGMENT OP DEBT, 

See Stamp Duty. . 11 C. W, N. 1120 

— Pari payment— Limitation Act (XV of 1877 J 
s. 19 . — In order that an acknowledgment of a debt 
should be effectual to save limitation under s. 19 
of the Indian Limitation Act it must he signed by 
the person to be bound thereby. Similarly a part 
payment of the principal of a debt must appear in the 
hand-writing of the person making the part payment 
and not in that of any other person, however 
authorized. Dhabam Das v. Ganga Deyi (1907). 

I, L. R. 29 AIL 773 

ACT. 

See Bengal Act. 

See Bombay Act. 

See Madeas Act. 

See Nf.-W. Peoyinces and Oudu Aot, 

1839— XXXIL 

See Inteeest Act. 

1841— XIX. 

See Succession (Peopebty Peoteotion) 
Act. 

1855— XXVIII. 

See Usuey Laws Repeal Act. 

1859— XIII. 

See Bbeaches op Contbact Act. 

1860— XLV. 

See Penal Code. 

b 
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ACT — continued, 

1863 — XX. 

See Beligious Endowments Act. 

1864 — IX. 

See Aden Courts Act. 

1865— 'HI. 

See Carriers Act. 

1868— X. 

See Succession Act. 

1870 — VIT. 

See Court-Fees Act, 

1870 XXI. 

See Hindu Wills Act. 

1871 — I. 

See Cattle Trespass Act . 

1871— XXIII. 

See Pensions Act. 

1872—1, 

See Evidence Act. 

1872— IX. 

See Contract Act. 

1874— IX 

See Administrator-General’s Act. 

1874— III. 

See Married Woman’s Property Act. 

1875— IX. 

See Majority Act. 

1876— XI. 

See Preseden&y Banes Act. 

* 1877-1. 

See Specific Belief Act. 

■ 1877 — HIr 

See Begistration Act. 

1877— XV. 

See Limitation Act. 

1878 — VI IX 

See Sea Customs Act. 

1878— XX 

See Arms Act. 

1879— I, 

See Stamp Act. 


ACT?— continued, 

1879— xvn. 

See Dekehan Agriculturists’ Belief 
Act. 

1881— V. 

See Probate and Administration Act. 
1881— XIV. 

See Benares Family Domains Act. 

1881— XXVI, 

See Negotiable Instruments Act. 

1882 — II. 

See Trusts Act. 

1882— IV. 

See Transfer of Property Act , 

1882— VI. 

See Companies Act. 

1882— XIV. 

See Civil Procedure Code. . 

1882— XV, 

See Presidency Small Cause Courts 
act. 

1883— XXI. 

See Emigration Act. 

— 1885— vm. 

See Bengal Tenancy Act. 

18S7— VIX 

See Suits Valuation Act. 

1887— IX. 

See Provincial Small Cause Courts 
Act. 

1887— XII. 

See Bengal, North Western Provinces 
and Assam Civil Courts Act. 

■ 1889- IV. 

See Merchadise Mares Act. 

1889— XIII. 

See Cantonments Act. 

1890— VIII. 

See Guardians and Wards Act. 

1890— IX. 

See Bailways Act. 

1894-1. 

See Land Acquisition Act. 
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ACT — concluded. 

1893 — V. 

See Cbiminal Pbooedube Cods 

1899— -IL 

See Stamp Act. 

1839 -IX. 

See AbbitbAtion Act. 

1893 — XXII, 

See Coinage and Papeb Curbed cy Act. 

1902 - X. 

See Emigbation Act. 

1904-11 

See Centbal Pboyinces Civil Coubts 
Act. 

1905 — 'VII. 

See Bengal a m> Assam Laws Act. * 

ACTIONABLE CLAIM. 

L — Assignment of contract — Transfer of Pro- 
perty Act (If of lS^JfSS 6 (h) y 130 — Contract 
Act (IX of 1872 J, s. 23 — Fraudulent object*— 
Property under a contract which an assignor can 
pass to an assignee, is an “ actionable claim” within 
the meaning of s. 130 of the Transfer of Property Act 
and would under s. 7 of the Indian Insolvent Act 
vest in the Official Assignee on the insolvency of the 
assignor. Ofrler the joint action of s. 6 (A) of the 
Transfer of Property Act and s. 23 of the Con- 
tract Act where the object of an assignment is 
fraudulent, the assignment is void and inoperative. 
Decision of hale J, m I. L R> 33 Calc . 702 
affirmed. Jappeb Meheb Ali v Budge-Budge 
Jute Mills Comp ant . LL.E. 34 Cale. 289 

2. — Transfer af Property Act (IV of 1S82J, 
s, 130~Claim not actionable unless cause 
of action already matured — Set-off — Debtor can 
set off against assignee independent claims 
against assignor — Fight of set- ff lost by con- 
duct amounting to discharge of claim sought to be 
set off — Principal and surety — Mortgagor post- 
poning right does not lose Ins personal remedy — 
Decree, when conditional on result of a different 
suit.— Under s, 130 of the Transfer of Property 
Act as it stood before it was amended by Act VI of 
1900, a claim was not actionable unless it was < f a 
claim in respect of a cause of action which has 
already matured and which subject to procedure 
may be enforced by suit.” Stub Lai v. Azmai 
XJUah. I L. t8 All. 265 , followed. In an 
action by the assignee of a debt, the debtor-defen- 
dant 5s entitled to set off debt due to him by the 
assignor at the date of the assignment, even when 
the amount claimed to be set oft is due under a 


ACTIONABLE CLAIM- concluded. 
transaction independent of and unconnected with 
the claim assigned to plaintiff. Such right of set- 
off will not be open to the defendant, if by his 
conduct he has given up his right to proceed against 
the assignor personally for the debt. A mortgagee 
who consents to postpone his rights and accept the 
position of a second mortgagee, with the concurrence 
of the mortgagor, does not thereby lose his personal 
remedy against the mortgagor. Where a debtor 
transfers his property, with directions to pay off his 
debts, to a trustee who does not undertake any 
personal liability to the creditors, the relationship of 
principal and surety is not constituted between the 
trustee and debtor, respectively. The fact that the 
defendant in a suit by the assignee is prosecuting a 
suit against the assignor, in which he might be 
awarded certain equitable reliefs against the assignor, 
is no ground for refusing an unconditional decree 
to the assignee in his suit, unless the claims in the 
two suits are based on obligations arising out of the 
same contract and are so closely intertwined with 
each other as to make it equitable that they should 
be set against one another. Government of New- 
foundland v. Newfoundland Railwny Company , L. 
R. 13 A . C. 212, referred to and distinguished. 
Fleming v. Loe, 2 Ch. D. 594, referred to and dis- 
tinguished. Abunachellam Chetti v. Subba- 
manian Chetti (1906) . I. L, R. 30 Mad. 235 

ADDITIONAL DISTRICT MAGIS- 
TRATE. 

See Magistbates, suboedination op. 

I. L. R. 34 Calc. 918 

ADEN COURTS ACT (II OP 1864). 

— ss. 29, 30 — Court of Resident at Aden — 
Suits tried by Resident as a Court of Session 
— Appeals heard by Resident — Application 
for revision against both to the High Court 
of Bombay — Certificate of the Advocate-Gene- 
ral. — There is nothing in s 29 or 30 of the Aden 
Courts Act (II of 1864<) which can operate either 
by express words or by necessary implication to 
limit the application of those sections to cases tried 
by the Resident as a Court of Session or to exclude 
appeals from their purview. S. 30 of the Aden 
Courts Act (II of 1864) empowers and requires the 
High Court of Bombay to review the case or such 
part of it as may be necessary, with reference only 
to the points of law specified in the certificate of the 
Advoeate-G-eneral. The section does not contemplate 
that any decision by the Resident on a point of 
fact should be questioned in review, save in so far 
as such decision may be dependent for its validity 
on the determination of a point of law mentioned 
in the certificate. Empebob v Bhagwandas (1907). 

I. L.R. 31 Bom. 335 

ADIMAYAVANA, NATURE OE. 

See Res judicata. 

I, U R. 30 Mad. 203 

B 2 
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AD J OTJEHMEN T. 

— application for- 
esee Appearance. 

1. X. E. 34 Calc. 403 


ADJUDICATION. 

See Res judicata. 

I. X. B. 34 Calc. 468 


ADM INISTBATOE-GENEEAX. 

^—Administrator-G eneraVs Act (II of 1S74), 
s. 18 — Administrator- General holding estate 
under s. 1S } position of — Administ) at or -Gene- 
ral, what payments can he made by — The Ad- 
ministrator-General holding an estate under s. 18 
of the Administrator Geneial’s Act is in no better 
position than a private administrator. Pending 
grant of letters of administration, he can only make 
payments for the benefit of or for the preservation 
of the assets of the estate. He cannot make any 
payment to the prejudice of the estate. Ad organ v. 
Thomas , 8 Exch. Rep. S02 at p. 867 , referred 
to. Hari Das Dutt, In the goods of (1906). 

11 C. W. N. 193 

ADMINISTBATOB GENEBAX’S ACT 
(II OF 1874). 

s. 18. 

. > See Administrator-General. 

11 C. W. N. 183 

ADMISSION. 

See Burden or Prooe. 

I. D. B. 29 All. 184 

See Estoppel. 


ADOPTION. 

See Civil Procedure Code, s. 13. 

I. L, B. 29 All. 519 

See Hindu Law. 

— Question of adoption— Civil Procedure Code, 
s. IB Res judicata — Award of committee of 
ialvqdai's appointed under $. 3 of the Oudh I 
Relates Act (I of 1869 J — Claim in former 
suit as adopted son — Estoppel — Evidence and 
proof of adoption'— Evidence of adoption where 
lapse of time precludes proof — Presumption as to 
probability from conduct of parties . — In a suit 
by the appellant against the respondent for a share 
in certain family property the question was whether 
the respondent had been in 1853 validly adopted 
into another family. Meld , that the committee of 
taluqdars appointed under s. 33 of Act I of 1869 
(Oudh Estates Act) to decide on claims for main* 


ADOPTION — concluded. 

tenance is rot such a Court as is described by s. 13 
of the Code of Civil Procedure (Act XIV of 1882),. 
and their award refusing the respondent maintenance 
in his own family on the ground that he had been 
adopted into another was therefore not res judicata 
in the present suit The committee had uo juris- 
diction to decide the question of adoption, and the 
affirmation of their award by the Financial Com- 
missioner could not give judicial validity to their 
decision on a point outside their jurisdiction. The 
fact that the respondent had in 1879 on the death 
of his alleged adoptive mother claimed to succeed 
her as the adopted son of her deceased husband 
and so secuie the succession to which the predeces- 
sor in title of the appellant uas then entitled, though 
he did not oppose the respondent’s claim, did not 
estop the respondent fiom denying the alleged 
adoption in this suit. To establish the fact of a 
valid adoption it was essential for the appellant to- 
show that it was made by the direction of the* 
deceased husband of the adoptive mother, and that 
the respondent’s father had given him in adoption. 
In the absence of proof, which the lapse of time- 
made^ impossible, it was incumbent on the appellant* 
before any presumption that those conditions were- 
fulfilled was justified, to establish an initial pro- 
bability that the adoption was likely to have been 
validly made, and that the conduct of the parties 
cognizant of the facts had at least been consistent 
with such an hypothesis. But the evidence rather 
showed the contrary ,* and no weight could be given 
to the statements of the respondent, as they fell 
short of founding an estoppel, and as he had as- 
serted or denied the adoption just as it suited his 
purpose thioughout the whole of the protracted liti- 
gation between the members of the family. Har- 
SHANKAR PARTAB SlNGH V . BAGHURAJ SlNGH 

(1907) ...» I. X. B. 29 AH. 519 


ADUXTEBT. 

living in— 

— Criminal Procedure Code , s. 438 , cl. 4—~ 
Living in adultery refers to course of con * 
duct . — A single act of adultery does not neces- 
sarily amount to “ living in adultery ” within the 
meaning of s. 488, cl. 4 of the Code of Criminal 
Procedure, and will now justify a Magistrate in 
refusing maintenance, “Living in adultery” 
refers to a course of conduct and means something 
more than a single lapse from virtue. Eallu v. 
Eaunsilia , J. L. R. 26 All. 826, followed. 
Patala Atchamma v . Patala Mahalakshmi 
(1907) .... I. D. E. 30 Mad. 332 


ADVEBSE POSSESSION. 

See Hindu Law — Joint Family, 

11 C. W. N. 478 

See Landlord and Tenant. 

I. X. B. 29 All. 133 

See Mortgagee . I. X. E. 29 AIL 640 
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ADVERSE POSSESSION" — conclude l, 

1. — •Limitation Act (XV of 1^77), Sch. II, 
Art . 144 — Limitation — Lease — Possession derived 
from a lessee not necessarily , ad verse as 
* against the lessor , — Held, that possession acquir- 
ed during the continuance of a lease will not 
ordinarily be adverse* possession as against the 
lessor until at any rate such time as the lessor 
becomes entitled to possession. The principle of 
Muhammad Husain v. Mul Qhand, I. L. R. 27 
All . 395 ; Skarat Sundan Labia v. Bhobo Pershad 
Khan Chowdhun , I L. R. 13 Calc . 101 ; Womesh 
•Chunder Goopta v. Ray Naram Roy , 10 W . R. 
15 , Krishna Gobind JDhur v. Man Churn JDhur, 
I L R, 9 Calc . 367 ; Sheo Sohye Roy v. 
Luchmeshur Singh, I. L. R . 10 Calc. 577 , and 
Gunga Kumar Milter v, Asutosh Gossaim , 
I. Z. R. 23 Calc. 8b3, followed. Bejoy Chunder 
Banerjee v. Kally Prosonno Mookerjee , I. L. R. 
4 Cale. 327, referred to. Lekhraj Roy v. The 
Court of Wards on behalf of the Rajah of 
Burbhangah, 14 W. R. 395 ; Brindaban Chunder 
Sircar Chowdhry v. Bhoopal Chunder Biswas, 
1? W. R. 377 ; Prosunnomoy i Dasi v. Kali Das 
Roy , 9 C. L. R . 377 , and Gobmda Math Shaha 
Chowdhry v. Surja Kanth i Lahzri, I. L. R. 28 
Calc. 460, not followed. Thajisiast Pande v. The 
AlAHABAjAH OP VlZlANAGBAM (1907). 

I. L. R. 29 All. 593 

2. — Possession by guardian pnmd facie not 
adverse to the ward — Hindu Law — Reversioner , 
acceleration of succession of— No acceleration 
where gift to presumptive reversioner subject 
do obligations. — It is well established that posses- 
sion is never to be considered adverse if it can be 
referred to any lawful authority. Possession of 
the ward’s property by a guardian will be presumed 
to be on behalf of the ward and will not in the 
absence of evidence to the contrary he held to be 
adverse to the ward. A gift by a Hindu widow of 
property in which she has a widow’s estate to the 
presumptive reversioner has not the effect of ac- 
celerating the succession of such reversioner, if the 
transfer imposes on the reversioner obligations 
which would not have existed if the property had 
devolved on him by inheritance. SbibahuTiTT 
IHatdh v. Anbahamhal (1906). 

I. L. R. 30 Mad. 145 

ADVOCATE. 

L— Dismissal of Advocate from his office for 
professional misconduct — Charge of advising client 
< to bribe a witness — J Evidence, admissibility of 
— ^Evidence Act (I of 1872), ss. 154 , 355, cl, (3), 
157 —Probabilities of case. — The appellant, an 
Advocate of the Chief Court of Lower Burma, 
'was charged with having, whilst employed as an 
Advocate for the prosecution of certain persons 
■being tried at the Criminal Sessions of the Court 
for the abduction of a girl, the daughter of one 
Ohn Chine, advised Ohn Chine to bribe a European 
* witness in lie case, the Government of India 
•expert In handwriting, and with being u thereby 
jguilty of gross professional misconduct." The 


ADVOCATE — contin tied. 

charge was founded on short and hurried conversa- 
tions (one in the corridor of the Court and the 
other in the Court itself) with his senior conducting 
the case, who, without being able to givi* the exact 
w ords, stated that the appellant had used expres- 
sions to the effect that he (the app llmt) had done 
a thing he had never done befoie and had advised 
Oku Ghine to bribe the witness. The appellant 
denied having done so, or having used any such 
expiessions as alleged. Ohn Ghine stated that the 
appellant had lunted to him that the witness should 
be f ‘ w atched,” and it was found as a matter of 
fact that he was watched, but there was no 
evidence that any one bribed or attempted to bribe 
him. The Chief Court, after examining witnesses 
and considering the evidence, found tie appellant 
guilty and dismissed him from his office as an 
Advocate of the Court. Held, that the evidence 
of persons, to whom his senior had, in the absence 
of the appellant, repeated the conversations out 
of which the charge originated, though admissible 
in evidence under s. 157 of the Evidence Act, did 
not carry auy further the detenmuatiou of the 
real issue, whether the appellant did in fact advise 
Ohn Ghme to bribe the witness. Particulars given 
by his senior of interviews he had with Ohn Ghine, 
in the absence of the appellant and statements 
then made by Ohn Ghine ; and particulars given 
by the Government Advocate of a conversation 
between Ohn Ghme and himself had been admitted 
in evidence by the Chief Conrt Held, that such 
evidence was inadmissible for the purpose of im- 
peaching Ohn Ghine’s credit under ,s. 155, cl. (5) 
of the "Evidence Act, or against ^the appellant, 
and that there was, therefore, no direct evidence 
except that of the Senior Counsel conducting the 
case and this, having regard to the fact that he 
could not remember the exact words used, and 
that the words deposed to were innocent or other- 
wise according to the context, and considering 
also the circumstances under which both conversa- 
tions took place, was insufficient to support the 
grave charge made against the appellant. Bomaxjee 
Cowasjee, In the matter of (19GG). 

I. Jj. R. 34 Calc. 129 ; D. R. 34 I. A. 55 

2 .-Power of High Court to deal with Advo* 
cate who is also a 'member of the JEnglish Bar 
— Constitution of Bench of High Court under 
Rules of Court — Rules 2 , IbO , 181 , 197 — 

Letters Patent, els . 7, 8 — Misconduct-*- Libel on 
the Judges — Contempt of Court — “Reasonable 
cause ** for suspension. — The High Court at 
Allahabad is not precluded from dealing under 
the Letters Patent of the Conrt with an advocate 
of the Court for misconduct by xeason of his 
being a member of the English Bar. By rule 2 
of the High Court Rules, a Bench of three J ndges 
of the Court is a tribunal properly constituted to 
deal with a charge of misconduct made against 
an advocate of the Court. Rule 197 does not 
make a Bench of five Judges necessary in such a 
case, hut only provides for cases in which the 
High Conit may for good cause and without charge 
or trial suspend or remove from the roll any 
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ADVOCATE- concluded. 

advocate of tlie Court. After art altercation, during 
the bearing of a case, with one of tbe Judges of 
the High Court, in tbe course of which he alleged 
that he had been told by the Judge to “hold his 
tongue” and to “sit down” an advocate of the 
Court attempted to defend his conduct by publish- 
ing in a newspaper, of which he was the editor, 
an article which was a libel reflecting not only 
on the Judge before whom he had appeared but 
upon ether Judges of the Court in their judicial 
capacity, and in reference to their conduct in the j 
discharge of their public duties, and which I 
amounted to a contempt of Court which might ; 
have been dealt with as such by the High Court. » 
Held, that such publication constituted under cl 8 | 
of the Letters Patent of the Court “reasonable , 
cause ” for an order suspending the advocate from 
practising. Such publication was not excusable 
on the ground that it was written in his capacity 
as editor of the newspaper and not in his capacity 
as an advocate. The controversy arose from the 
misbehaviour of the advocate conducting a case 
before the Court, and the contempt of which he 
was found guilty was committed in the attempt to 
vindicate his professional conduct in a publication 
for which he was solely responsible. In re Wallace , 
L. B. 1 jP. C. *83, distinguished. Sabbadhicaby, 

S. B., In re (.1906) . . I. L. B. 29 All. 85 ; 

Is. R. 34 I. A. 41 

3. — Unprofessional conduct — Arrangement with 
client without intervention of Solicitor— Threat 
— Compensation. — An advocate of the High Court 
made an arrangement to do professional work for 
his client, without the intervention of a solicitor, 
at a fee of half the usual charge ; and, on another 
occasion, he wrote to the same client to the effect 
that he had an offer to work professionally against 
her (the client) in a case the plaint of which 
was settled by him for her, and unless she paid 
him ten gold mohurs (five times the usual fee) 
for refusing the brief offered, he would take up 
the case against her. Held, that tbe advocate was 
guilty of highly unprofessional conduct S# K. H., 
AN Abyocate, In re (1907), 

I. L. R. 34 Calc. 729 

AGGREGATE VALUE, 

See Appeal to Pbiyy Council, 

I. Ii, R. 34 Calc. 400 

AGRA TENANCY ACT (II OE 1901). 

- — ‘-SB, 20, 21, 31— 

-—Occupancy holding — Bights of alienation 

possessed by occupancy tenants — Mortgage. — 
Held, that the law enacted in ss. 20, 21 of 
the Agra Tenancy Act, 1901, obliterates any 
distinction which might have existed or have been 
supposed to exist between the right of occupancy 
and the right to occupy wherever transfers were 
made or contemplated by tenants, and that the 
tenants mentioned in these sections can no longer 


AGRA TENANCY ACT (II OE 1801)— 

continued 

transfer either the right of occupancy or the 
right to occupy otherwise than by a suh-leate. A 
subsequent mortgagee of an occupancy holding,, 
whose mortgage was executed after the coming 
into force of the Agra Tenancy Act, has therefore 
no right to redeem a prior mortgage over the 
same holding. Khiah Bam v. Naihu Lab, 1 . L , 
2i . 15 AIL 219 , and Brig Mohan j Das v. Afgu , 
I. L. B . 26 All. 78, distinguished. Madan Lai 
v. Muhammad Ah Ha sir Khan, Weekly Notes , 
1906, 182, approved. Banmali Paabe v. 

Bisheshab Singh (1906) , I, L. R. 29 All. 129 

ss. 20, 21, 31 — 

— Occupancy holding— Usufructuary mort- 
gage — Act No. IK of ±872 (Indian Contract 
Act), s. 23. — An occupancy tenant executed a 
usufructuary mortgage of his occupancy holding, 
and then executed a kabuliat undertaking to pay 
rent for the mortgaged land Held, on suit by 
the mortgagee for rent under the terms of the 
kabuliat, that the agreement between the parties 
was of a nature which, if permitted, would defeat 
the provisions of the Tenancy Act, 1901 ; that 
it was unlawful within the meaning of s. 23 of 
the Contract Act, and void, Hamandan Bai v. 
A ak check Bai, Weekly Notes, 1906, 302; Ban * 
mali Bande v. Btsheshar Singh, L- B. 29 AIL 129 r 
and Madan Lai v Muhammad Ah Nasir Khan * 
I . L. B. 28 All. 696, followed. Bam Sabup v. 
Kishan Lal (1907) ' . I, I». R. 29 All, 327 

s. 32— 

— Occupancy holding — Jurisdiction — Civil and 
Bevenue Courts. — Where plaintiffs sued in a Civil 
Court for possession under an agreement of part 
of an occupancy holding: Held, that the suit would 
not lie, being contrary to the intention of s. 32 of 
the Agra Tenancy Act, 1901. Achhey Lal v . 
Janei Pbasab (1906) . I* I>. R. 29 All. 0ft 

ss. 53, 197— 

— Civil Brocedure Code, s. 45 — Joint suit 
for arrears of rent of several holdings . — 
Held, that the provisions of s. 45 of the* 
Code of Civil Procedure do not apply to a 
suit for arrears of rent under the Agra Tenancy 
Act, 1901, so as to admit of a joint suit being brought 
in respect of arrears of rent due in respect of 
several holdings. On the contrary, the Act con- 
templates that one suit should he brought in 
respect of each separate holding. Jagan Hath 
Pabsab tv Tobi (1906) . I, L. R,. 29 All. 1ft 

ss. 150, 164 (2)— 

— Lamb ardor and co-sharer — - Liability of sue* 
cessor in office for uncollected profits - — Meld, that 
the successor in title of a deceased lambardar is not 
liable to account for profits which his predecessor- 
may have failed to collect or which he permitted 
to remain uncollected owing to negligence or mis* 
conduct. Dr? Singh v. Bam Chaban (1906). - 

I, L. R, 29 AIL 1& 
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AGRA TENANCY ACT (II OF 1901)— 

concluded - 


ss. 17 e s 177, 182- 

• — Jurisdiction — Appeal. — Meld that no third 
appeal will lie to the High Court from a decree of 
the District Judge passed in appeal from an appel- 
late decree of the Collector under the provisions of 
the Agra Tenancy Act, I90L Lachmi Na> ain v, 
Nirotam j Dus, Weekly Note*, 1906 , 251 , follow- 
ed, Lachmi Nabain v. Nibotam Das (1906). 

I, Xi, R. 2.9 All. 69 

g. 199 — 

— Determination by Revenue Court of 
question of proprietary title — Res judicata. 
— Where in a suit tiled in a Revenue Court 
a question of proprietary title is raised and 
the Court, acting under s. 199 of the Agra Tenancy 
Act, elects to determine such question itself, such 
decision of the Revenue Court will operate as 
res judicata in respect of a subsequent suit in 
a Civil Court for de ermination of the same 
question. Sahg Dube v. Deoki Dube , Weekly Notes, 
1907, 1 , followed. Be si Pande v . Rajah 
Kausal Kishobe Pbasad Mad Bahadub (1906). 

I. L. It. 29 AH. 160 


s. 199- 

See Ejectment, shit bob. 

I. L. It. 29 All. 601 


s. 201 — 

Act No. I of 1872 {Indian Evidence Act), s. 4 — 

“Evidence — Record of plaintiff's name as a co - 
sharer — Presumption . — The presumption en- 
joined hy cl (d) of s 201 of the Agra 
Tenancy Act is not conclusive, even in a Rev- 
enue Court, but may he rebutted, as for 
instance, by evidence showing that the plaintiff 
has not been in possession of the property in 
respect of which profits are claimed for more than 
twelve years before suit, and the defendants have 
openly denied the plaintiffs title for more than 
that period Niaz AH Khan v. Gobmd Ram , 
F. A. F. O. No. 70 of 1904, d cided May 22, 1905 , 
distinguished. Dii* Kunwab v. Udi Ram (19u6) 

* I. L. R. 29 All. 148 

— s. 201— 

Suit for profits — Receipt of profits within 

12 years of suit demen — Plaintiff *s recorded 
co-share • s — Burden of proof .— The plain- 

tiff's recorded co-sharers sued another co- 
sharer for profits. The defendant pleaded that the 
plaintiffs or their predecessors in title had" not 
received profits within twelve years preceding^ the 
institution of the suit, and that the suit was time- 
barred. Held, that it was not for the plaintiffs to 
prove hy evidence of receipt of profits within 
twelve years that the right subsisted; and that 
ft . 201 of the Agra Tenancy Act, 1901, raised a 
presumption in their favour. Mihin Lai v. Badri 
Prasad, J. L. R. 27 All. 48 6, referred to. Ban- 
wabi Lal v. NiapAB (1^06). 

I. 1 1, R. 29 All. 158 


AGREEMENT. 

See Conteact, 

See Stamp-duty , 11 C. W. N. 1120 

opposed to public policy— 

— Contract Act (IX of 18~ 2), s. 23 — Promise to 
pay money to procui e resignation of public offic not 
enforceable — An undertaking to pay money to a 
public servant, to induce him to letire and thus 
make way for the appointment of the promisor, is 
virtually a tiaihekmg with ref ei ence to an office 
and is void under s 23 of the Contract Act. Pat son 
v. i hompson, /. H . L. 3U ; 2 R. R. 773, 
followed in principle. Saminatha Aiyab v. 
Muthusami Pillai (1907) 

I. L. R* 30 Mad. 5S0 

ALIENATION. 

See Hindu Law. 

See Hindu Law Widow. 

LL. R. 30 Mad. 3 ;I. L. R. 31 Bom, l t 560 
See Limitation Act (XV op 1877), Sch. 
II, Aet. 125 I. R, 29 All. 239 

See Madbas Land Revenue Assessment 
Act. . . I. L. R. 30 Mad. 106 

by father- 
ed? Hindu Law. I. L. R. 34 Calc. 735 

by mother — 

See Mahomed an Law— Guabdian. 

11 C. W. N. 71 

ALLEGATIONS, PROOF OF. 

See I LEADINGS . . 11 C, W*. N. 85 

ALLUVION. 

See Xhots. . I. L. R. 31 Bom. 456 

ALTERNATIVE CLAIM. 

— Rights of ownership and easement — Suit 
claiming rights of ownership and easement , 
•whether maintainable. — Me Id by the Pull Bench, 
that a suit is not liable to he dismissed because the 
plaintiff claims in the alternative over the same plot 
of ground rights \1) of ownership and (2) of ease- 
ment. Bjoy Keshub Roy v. Obhoy Chum G-hose, 
16 W. R 198, overruled N ABE n DBA Nath Bababi 
v. Abkoy Chaban Chattopadhya (1906*. 

L L. R. 34 Calc. 51 

ANALOGOUS APPEALS. 

See Pbactice. . . 11 C. *W. N. 112 

ANCESTRAL PROPERTY. 

See Civil Pbocedube Cobb, ss. 320, 325 A. 

I. L. R. 29 AIL 415 
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ANCESTRAL PROPERTY '—concluded. 

See Hindu Law— Joint Family. 

I. L. R. 29 AIL 244, 687 

See Mahometan Law. 

APPEAL. 

Col. 

X. Abatement of Appeal . . .16 

2. Abbitbation. , . . .16 

8. Execution op Decbee . . .17 

4. Demand . . . . .18 

5. Bight op Appeal . . . .18 

6. Miscellaneous * . s .19 

See Agba Tenancy Act (Local) II op 

1901, SS. 176, 177 and 182. 

I. L. R. 29 All. 69 
See Analogous Appeals. 

See Appellate Court, 

See Abbitbation — Awabd. 

I. L. R. 29 All. 426 i 


APPEAL — continued, 

question not allowed to be raised on— 

See Privy Council, pbactice op. 

I. L. R. 34 Calc. 709 

to District Judge — 

See Limitation Act (XV op 1877), s. 5. 

I. L. R. 34 Calc. 216 

valuation of— 

See Coubt Fees Act, s 7. 

I. L. R. 30 Mad. 96 

1. ABATEMENT OF APPEAL. 

See Substitution op Names. 

11 C. W. RT. 698 

1 . — No abatement by death of respondent 
when appeal could proceed in the absence of 
his representative — An appeal does not abate by 
reason of the failure of an appellant to bring on 
| record the representative of a deceased respondent 
| within the time prescribed therefor, if the appeal can 
proceed m the absence of such lepresentative to a 
final and complete adjudication. Eenga Sbiniyasa 
Chabi v. Gnanapbaeasa Mudaliab (1906). 

I. L. R. SO Mad. 67 


See Civil Pbocbdubb Code, s. 24 L 

11 C, W. LT. 433 
See CrviL Pbocedube Code, ss 24L310A. 

I. L. R. 30 Mad 507 
See Civil Pbocedube Code, ss 241 and 
318 . . I. L. R. 29 All. 207 

See Civil Pbocedube Code, ss 310A. 
244 (c). . . I. L. K. 29 All. 2/5 

See Costs. . I. L R. 34 C ale. 878 
See Cbiminal Pbocedube Code, s 195. 

I. L. R. 30 Mad. 311 
See Execution op Decbee. 

I. L. R. 34 Calc. 1037 
See Fbaudulent Conveyance. 

I. L. R. 34 Calc. 899 

See Jurisdiction. 

I. L. R. 34 Calc. 636 


2. — Legal representative — Civil Procedure 

Code ( Act XIV of 18*2), ss. 868, 5S2— Sub- 
stitution — Suit by Joint-owners to set aside 
revenue sale — Death of some of plaintiffs, res- 
pondents, during pendency of appe a l, —During the 
pendency of an appeal against a decree setting aside 
the sale of a joint estate for arrears of revenue, two 
of the plaintiffs, respondents, died and there was 
no application for substitution of the heirs of the 
deceased respondents, the right to sue not surviving 
against the other respondents. Meld, that the 
appeal should abate inasmuch as the decree could not 
be reversed without the representatives of the deceased 
being placed on the record. That under no cir- 
cumstances could the decree be aifirmed as to the 
unascertained shares of some joint shareholders and 
reversed as to the unascertained shares of the other* 
joint share-holders. Dhabanjit Nabayan Singh; 
v. Chandeshwab Pbosad Nabayan Singh (19ff7), 

11 a w. N. 504 


See Putni-sale. . 11 c. W. NT. 765 
See Destitution op Conjugal Rights. 

L L. R. 34 Calc. 352 
See Valuation op Suit. 

I. L. R. 34 Calc. 954 

-delay in filing — 

See Limitation Act (XV op 1877), s 5. 

I. L. R. 34 Calc. 216 

-dismissal of— 

See Appearance. 

LL.R. ^4 Calc. 403 

pendency of— 

See Sanction por Prosecution. 

I* L. R.34 Calc. 848 


2. ABBITBATION. 

3.— Private award— Civil Procedure Code (Act 
XIV of 1882), ss. 525, 526— Private award, 
decree made on , — A private award having been 
filed by one of the parties under s. 525, Civil 
Procedure Code, the other party objected, and his 
objections were overruled. Meld, that no appeal 
lay from a decree made in accordance with the award. 
Geidt, J .—The only questions that can be brought 
before an Appellate Court in proceedings under ss. 525 
and 526 of the Civil Procedure Code are (1) Whether 
any matter has been referred to arbitration without 
the intervention of the Court and an award made 
thereon, (2) Whether the decree ultimately made is in 
excess of or not in accordance with *the award. 
C-kulam Jilani v. Muhammad Ahmed, 6 C. W. N. 
226, and Janohey Math Guha v, JBroJo Dal 
Guha, 10 C. W. iV. $ 0 $ considered. Abdul At.t 
Anwab Ali (1906). , . 11 C. W. IN, 22 
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APPEAL— continued . 

4. — Civil Procedure Code, ss. 521 , 522 — Arbi- 
tration — A ward— Decree on judgment in accord* 
ance with the award — Appeal. — The matters in 
dispute between the parties to a suit pending in 
the . Court of a Munsif were referred to arbi- 
tration. An award was delivered by the arbitrator 
to which objections were filed to the effect that the 
arbitrator had been guilty of misconduct The 
objections were, however, overruled and a decree was 
passed which was in accordance with, and not in 
excess of, the terms of the award. Held , that no 
appeal from such a decree would lie, the sole ground 
being that the arbitrator had been guilty of mis- 
conduct. Sham Lai v. Misri Kuniour , 1 L It 25 
All 426 , distinguished. Q-hulam Khan v. Muham- 
mad Rassan, I L. R. 29 Calc . 167, followed. 
Bihabi Lai v. Chitnni Lal (1907), 

I. L. R. 29 All. 457 

5. — Civ l Procedure Code , s. 522 — hoard — 
Decree on award made without allowing time 
to file objections. — An appeal will lie from a 
decree passed in accordance with an award if such 
decree has been passed without allowing to the parties 
the time prescribed by law for filing objections to the 
award Ibrahim Ah v. Mohsin Ah, I L . It. 18 
All . 422 , and Maharajah Joymungul Singh 
Bahadur v. Mohun Ram Marwaree , 23 W. R 429, 
followed. Najm-ud-din Ahmad v. Ptjech (1907). 

I. L. R. 29 All. 584 

3. EXECUTION OF DECREE. 

6. — Civil Procedure Code, s. 244— Small Cause 
Court decree — ^Execution — Transfer to regular 
Court — Order in execution — Second appeal — Civil I 
Procedure Code ( Act XIV of 18S2) , ss. 244, 586 . — j 
"Where a Small Cause Court decree was sent for 
execution to the regular Court of the district and an 
•order was passed under s. 241, Civil Procedure Code, 
by that Court (which was a Court of a Sub- Judge) : 
Reld,I> hat an appeal lay to the Court of the District 
Judge against such order. But the value' of the 
decree being less than R5Q0 a second appeal was 
barred by s. 556, Civil Procedure Code. Peaev Lal 
Sing v. Radha Nath Singh (1907). 

11 C. W. IN. 861 

7. — Civil Procedure Code , s 244 — Legal re- 

presentative. — When an application by the executor 
to the estate of a Hindu lady to execute a decree 
which fell to her share upon a partition of 
her husband’s estate between herself and her sons, 
was refused on the objection of the sons and the 
judgment-debtors that the lady had only a life- 
interest in the decree and that it passed on her death 
to her sons : Held, that appeal lay from the order 
under s. 244, Civil Procedure Code, the question 
arising being a question between the legal representa- 
tive of the lady and the judgment-debtors. Heidoy 
Kant Bhattachebjee v. Behabi Lal Mookebjee 
<1906) . 11 C. W. 1ST. 239 

8 - — Civil Procedure Code ( Act XIV of 1882), 
xs. 320 , $10 A and 244 — Execution of decree — 
Sale by Collector— Application to Court by judg- 
ment-debtor to set aside sale — Refusal by the 
Court — Collectors power — Rules 16 and 17 of 


APPEAL —-continued. 

the Local Rules and Order ? made under enact- 
ments applicable to Bombay . — A decree having 
been transferred to the Collector for execution under 
s. 320 of the Civil Procedure Code (Act XIV of 
1S82), he sold certain properties. Thereupon the 
judgment-debtor applied to the Court for the setting 
aside of the sale under s 310A of the Code, The 
Court refused to set aside the sale on the ground that 
there was another decree-holder who had taken action 
under s. 295 of the Code, and that it was incumbent 
on the judgment-debtor to pay into Court a sum 
sufficient to answer his claim. On appeal by the 
judgment-debtor the Judge dismissed the appeal on 
the ground that no appeal lay Reid, on second 
appeal by the judgment-debtor, that the order was 
appealable. An appeal lie3 from an order under 
s. 310A of the Code where the case fal s under 
s 244 ( e ). Murlidhar v. An&ndrao , I. L. R. 25 
Bom. 418, qualified. Pita v Chunilal (1906). 

I. I,. R. 31 Bom. 207 

4. REMAND 

9. — Order of remand — Civil Procedure Code, 
ss. 5S6, 588. — An appeal from an order of re- 
mand passed by the Appellate Court is specifically 
ghea by cl. (28) of s. 588, Civil Procedure Code, and 
s. 586, Civil Procedure Code, which bars a second 
appeal to suits of a Small Cause Court nature of 
below R509 in value, does not exclude an appeal 

| from an ouler of remand passed in such a suit, 
Agandk Mahto v. Khagal Alihllah (1907). 

11 C. W. IN. 862 

10. — Civil Procedure Code, s - 562 — Remand > 
order of Appeal from order of remand after 
decision of the suit m accordance therewith . — 
Reid, that no appeal will lie from an order of 
remand passed under s. 562 of the Code of Civil 
Procedure if such appeal is filed after the suit has in 
compliance with the order of remand been deeided 
and no appeal is preferred from the decree in the 
suit. Madliusudan Sen v. Kamini Kania Sen, 9 C. 
TV. ]V. 895, followed. Ramesivar Singh v. Sheodin 
Singh, 1. L. R. 12 All. 510 , distinguished. 
Salig Ram v. Bbij Bilas (1907). 

I. L. R. 29 AIL 659 

5. RIGHT OF APPEAL. 

H. — Companies Act (VI of 1SS2), ss. 169, 
177, 185, 189, 191 — Order refusing supervision 
order under s. 191 appealable under s, 169 — 
Liquidator, duties of— Where liquidators ap- 
pointed under s. 185, misbehave, supervision order 
must he made by Court on the motion of creditors. 
— The right of appeal conferred by s. 169 of the 
Indian Companies Act extends to all orders or deci- 
sions made or given in the matter of the winding up 
of a company whether the winding up be compulsory, 
voluntary, or under supervision. An order refusing 
to make a supervision order under s. 191 is appeal- 
able under s. 169, The duties imposed upon liquida- 
tors by s. 177 of the Act cannot be delegated by 
them to others. Liquidators appointed by the Com- 
pany under s. 177 can be removed only by the Court 
under s. 185 and are not subject to the control of the 
company in the performance of their duties. Where 
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the liquidators on insufficient grounds refuse to deal 
with the claim of a creditor on its legal merits, the 
Court is bound to grant a supervision order on the 
application of !>uch creditor. Kesayaloo Naidtt v. 
AIubugappa Mudali (1906). 

I. L, R. SO Mad. 22 

12. — Account— Fndotvmeni — Religious Endow 
went s Act (XX of 1863) , s . 18 - Order granting 
leave to sue— tc Decree” — Civil Procedure Code 
( Act XIV of 18y2j, s 2 — No appeal lies fioin an 
order made by the District Judge under s 18 of Act 
XX of 1863 gi anting leave to bung a suit for the 
purpose of having the accounts taken of a religious 
endowment, Such an oi der is not a “ decree” withm 
the meaning of s. 2 of the Code of Chil Pioeedure. 
Kazem Ah v. Azim Ah Khan , 1. L. R. 18 Calc. 
88%, referred to. Mozaffeb Axr v Hedayet 
Hosain (1907) . . I. X*. R. 31 Calc. 584 

13 — Civil Procedure Code , ss 310, 588(8) — 
Order rejusing to restore an application under 
s. 310 which had been dismissed for dejault 
of appearance . — Held, that no appeal lies from an 
order refusing to restore to the die of pending applica- 
tions an application under s. 3 0 of the Code of 
Civil Procedure which has been dismissed for default 
of appearance. The principle applied in Jung 
Bahadur v Mahadeo Irosid, 1 . L . R.31 Calc. 
207 ; N ingappa v. Gangawa , I. L . R . 10 Rom. 
433 s and Raja Sirnivasa , 1. L. R. 11 Mad . 319, 
followed. Ghasiti Bibio. Ajbdtjl Samad (1907). 

1. L. R. 29 All. 596 

6. MISCELLANEOUS. 

14. — Delay in filing appeal — Limitation Act 

(XV of 1877), ss. 5 , 14 — Delay due to appellant 
bond fide accepting erroneous legal adiice . — "Where 
a client bond fide accepts the advice of counsel 
as to the proper procedure to adopt in the course of 
litigation, and misled by that advice fails to file an 
appeal within time, he is entitled to the beneht of 
s. o of the Indian Limitation Act, 1877. Balwant 
Singh v. Gumani Ram, I. L. R 5 All 591 , Rnj 
Mohan Das v. Mannu Bibi, I . L . R. 19 All 348 • 
and Kura Mai v. Ram Nath, I. L . R. 28 All . 414, 
followed. In re Coles and Ravenshaw , (1907 j 
1KB. 1, referred to. Aftjoba Kunwab v. Babu 
(1907) .... I. Xj. R. 29 All. 638 

15. — Appeal in forma pauperis - Civil Pro- 
cedure Code (XI F of I8^2j, ss 407,592 Appli- 
cations under s 592 to be decided under the rules 
in Chapter XXI 1 — No leave to appeal in 
fopmd pauperis when at date of suit there 
is subsisting an agreement falling under s. 407 (d>. 
^—Although the question of the representation of 
an appeal in forma pauperis is not subject 
to the rules contained in < hapter XXVI of 
the Code of Civil Procedure, the question of the 
right to appeal under s 592 of the Code of 
Civil Procedure is subject to such rules. Mailthi 
v. Somappa Banta, l. A. R 26 Mad. 369, 
distinguished. When, at the time of the institu- 
tion of the suit, there was subsisting an 
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agreement falling within the terms of s. 407" 
(d), no leave to appeal under s. 592 can 
be given to the plaintiff who, by such agreement, 
had allowed other persons to obtain an interest 
in the sub ect* matter of the suit. Haivifa Bai 
v . Haji Siddick Bui Meanji Sait (1°07). 

I. L. K. 30 Mad. 547 

i 16. Suit for adjustment of accounts — Two 
appellate decrees in similar terms — Appeal 
from one of such decrees only — Res judicata . — 
From the decree in a suit for ad jUstment of accounts 
both parties appealed. Both appeals were decided by 
one and the same judgment Two decrees were 
framed; but these w’eie in substance identical. 
The plaintiff appealed from the decree in one appeal 
only. Meld, that his appeal was not barred by 
reason of his not having appealed also from the 
deciee in the other appeal. Manam-mssa Bibi 
v. Joy nab Bibi , I L. R. 33 Calc. 1101 , and 
Banckanada Velan v. Vaithinatha 8 astnal, I. L* 
R. 29 Mad. 333, followed. Pamodab Das v. 
Sheobam Das (1907) . I. L. R. 29 All. 730 


APPEAL IE CRIMINAL CASES. 

— Criminal Procedure Code ( Act V of 1698 J, 
s. 195 (6) - Appeal lies to J High Court against 
an appellate order revoking sanction granted 
by Court of First Instance.— The right of ap- 
peal conferred by s. 195 (6) of the Code of 
Criminal Procedure as read with snb-s (7) of the 
same section is not restricted to a right of appeal to 
the Appellate Court to which the Court of First 
Instance is immediately subordinate. The 
revocation by the Appellate Court of a sanction 
given by the Court of First Instance is a refusal 
of sanction within the meaning of sub-s. (6) 
and an appeal lies therefrom to the High Court, 
as w'ell as in cases where the sanction refused by 
the Court of First Instance is granted by the 
Appellate Court Palaviappa Chet/i v. Anna - 
malii Cletti, I. L . 27 Mad. 223 , approved. 

An order revoking a sanction is a refusal of a 
sanction just as an order confirming a sanction 
is an order giving a sanction. MUTHUSWAMI 
Mthdali v. Yebni Chetti (1907). 

I. L. R. 30 Mad, 382 

APPEAL TO PRIVY COTJECIL. 

See Costs . I. L. R. 34 Calc. 860 

1 . — Extension of lime — Civil Procedure Code 
(Act XIV of 1882), s. 602 — Appeal by special 
leave — Time for depositing estimated costs,— 
Although s. 602 of the Civil Procedure Code 
only applies to a case where a certificate of 
leave to appeal to the Privy Council has been 
granted by the High Court, it has been the 
invariable practice of the Calcutta High Court to 
treat that section as applying to cases where 
special leave has been granted by the Privy Council. 
The High Court has power to extend the time 
i as provided by s. 602 of the Civil Procedure Code 
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APPEAL TO PRIVY COUNCIL— 

com luaed. 

for depositing the estimated cost of translating, 

' transcribing, indexing and transmitting to the 
Pi ivy Council the leeoid of a case under appeal, 
but it ought not to do so without some cogent reason. 
Butjoie and Bkawani Pm shad v. Bhagana , 
J. X. li. 10 Calc. 557 , followed. Jotindba 
Nath Chowdhury v Peas anna Kumar Banner- 
jee Bahadur (1907) . . 11 C. W, 1ST. 1104 

2. — Value of subject-matter of suit— Several 
suits irted together and dealt u ith on one judgment 
—Aggregate talue — Civil Procedure Code (Act 
XIV of 1^82), s. 596 . — A large number of suits 
were tried together and dealt with in the judgment 
both in the first Court and in the High Court, and 
leave to appeal to the Pi ivy Council was granted 
in the cases where the amounts in dispute were over 
IU 0,000 ; on application foi leave to appeal in the 
rema ning cases: Meld , that inasmuch as, although 
if each case w ere taken sepaiately, the value was 
below R 10,000, yet, if taken collectively, the 
aggregate reached that amount and the cases W’eie 
all dependent upon the same judgment, and the 
case fell within s £96 of the Code of Civil Procedure, 
leave to appeal should he gianted in each of the 
cases. Khajah Ashanulta v. Karoonamoyi 
Chowdhry , 4 C. X. K, 125; JoognlJcishore v. 
Jotindro Mohun Tagore, I X. B. 8 Calc. 210; 
an & Bgjnathv. Graham , J. X. B. 11 Calc. 740, 
referred to. Deonarain Singh v. Guni Singh 
(1907) • # . . . I* L. R. 34 Calc. 400 

APPEARANCE. 

default in— 

— Appeal — Adjournment, application for — 
Dismissal for default — X e-udmissiov — Civil 
Procedure Code ( Act XIV of I8b2j, $s. 556 , 558 . 
— An application by a counsel or pleader, who is 
instructed only to apply for an adjournment, which 
is refused, is not an * * appearance ” within the 
meaning of the Code of Civil Procedure. When 
in such cireumstauees an appeal is dismissed, the 
dismissal is one for default under s. 556 of 
the Code of Civil Procedure, entitling the appel- 
lant to apply for re-admission under s. 55S of 
the Code. CoofceY. The Equitable Coal Company, 
8 C\ W. X. 621, approved. Watson & Co. v. 
Ambika Dasi, 4 C . TV. JSf, 237, overruled. Satisk 
Chan dba Mukerjee v. Ahaba Pbashad Mukerjee 
(1907) . . . . 1. 1-. B. 34 Calc. 403 

APPELLATE COUBT. 

See Appeal. 

See Appeal in Cbiminal Cases. 

See Appeal to Pbiyy Council. 

Seq Second Appeal. 

power of— 

See Security to keep the Peace, 

I. L. B. 30 Mad. 48 
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power of, on remand — 

See Remand . I. L. B. 34 Calc. 880 

power of, to stay sale— 

See Execution op Decree. 

I. It. B. 34 Calc* 1037 

1. — Appellate Court can itself try the offender 
— Cognizance in such cases under s. 190 (bj and 
not 190 (c) — 8.423(1) (b) of the Code of Cri- 
minal Procedure ought to be read with s. 528 of 
the Code — The provisions of s. 423 (1, if) do not 
preclude an Appellate Court, when it reverses the 
finding and sentence under appeal, from trying the 
ofiender itself, if the offence is one ordinarily triable 
by it. In such cases, the Appellate court takes 
cognizance under s. II 0 (5) and not s. 190 (e). 
EMPEROR V. MANIKKA (3RAMANI (1906), 

X. L* B. 30 Mad, 228 

2. — Practice — Poicer to tahe notice of facts 
transpiring during pendency of appeal— Dts* 
cretion As a general rule a Court of Appeal in 
considering the correctness of the judgment of 
the Court below will confine itself to the state 
of the case at the time such judgment was rendered, 
and will not take notice of any facts which ^ may 
have arisen subsequently. But the Court will in 
exceptional cases depart from this rule, specially 
where by so doing it can shorten litigation and 
best attain the ends of justice. Plaintiff was 
given leave to amend his plaint so as to adapt 
his case and prayers for relief to the new facts, 
the amendment not altering the nature of the case. 
Bam Batan Sahu v. Bishun Chard (1907). 

11 C.W.N.732 


APPLICATION. 

by Receiver for leave to sell— 

See Receiver . X. L. B* $4 Calc. 1034 


APPOINTMENT BY GENERAL BE- 
QUEST. 

See Will . I. L. B. 31 Bom. 472 
AP PORTION MENT. 

of compensation— 

See L and Acquisition Act (I op 1894), 

ss. 18, 20, 21. I. L. B. 34 Calc. 451 

APPROPRIATION. 

See Contract . I. L. R. 34 Calo. 178 

APPROVER* 

See Pardon . . I. L* R. 29 All. 24 
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ABBITBATIOST. 


Col. 

1. Reference to Arbitration. , . 23 

2. Revocation op Arbitration. . . 23 

3. Awards, 23 

See Appeal— Arbitration. 

See Appeal . I. h. B. 29 All. 457, 584 

See Civil Procedure Code, s. 503 

I. L. B. 29 All. 429 


See Practice. . I. Ia. B. 34 Calc. 443 


1. REFERENCE TO ARBITRATION 

1. — Civil Procedure Code , s. 506 —Arbitra- 

tion — Application for reference signed by 
pleader bolding a detective valcalaf'namah. — An. 
application under s. 506 of the Code of Civil Proce- 
dure for a reference to arbitration was made by the 
parties to a pending suit. This application was 
signed on behalf of the defendants by some of the de- 
fendants personally, and on behalf of the others by 
a pleader. It appeared, however, that the pleader’s 
vakalatnamah has not been signed by one of the 
defendants on whose behalf the pleader had signed. 
Held, that in the absence of any circumstance to 
estop the defendant who had not signed from object- 
ing to the reference, the reference to arbitration 
and all subsequent proceedings founded thereupon 
were invalid, Pitam Mai v. Sadig Ah , I. L . R . 
24 AIL 229 , distinguished. Kadhu Singh v 
Baljit Singh (1907) . I. L. B. 29 All. 423 

2. — Arbitration — Authority of pleader to agree 

to reference, —A vakalatnamah in general terms is 
wholly insufficient to enable a pleader to apply for an 
order of reference to arbitration on behalf of his 
olient tinder s. 506 of the Code of Civil Procedure 
Where, however, a reference was made on such 
authority and an award followed and a decree 
based on such award without any objection taken, to 
the authority of the pleader to apply for a ref hi e-iee, 
the High Court refused to set aside such decree ia 
-revision, Ramjiawan v. Kali Char an Singh 
-(1907) .... I. L. B. 29 AIL 429 

2. REVOCATION OF ARBITRATION. 

—3 .—Specific Relief Act fl < of 1877), s . 21 
. — Alleged revocation of ' submission — For what 
muse submission mag be revolved. —Although no 
party to an agreement of reference can revoke the 
submission to arbitration, unless for good cause, and 
a mere arbitrary revocation of the authority is not 
permitted, the fact, if proved, that the arbitrator 
was in fraudulent collusion with one of the opposite 
side might be a good ground for revocation of the 
■submission. Pesionjee Nusswrwanjee v. M anoclc jee 
Sf Co., 12 Moo J. A. 112 $ Tahal v. Bisbeshwar, 
t If. R. 8 All . 57, referred to. Bansidhar v. 
43|tal Prasad (1906) . I. L. B. 29 AIL 13 

3. AWARDS. 

4. — Award, validity of— Civil Procedure 
*Gode (Act XIV of 1882), s. 506 — Reference to 
arbitration not concurred in by all the parties — 
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Ground for setting aside award .— When a reference 
to arbitration is made in the coarse of a suit, and an 
award made upon it, the award cannot ha set aside on 
the ground :hat all the parties to the suit did not 
concur in the reference. The Chairman of the 
Purnea Municipality v. Siva Sanlcar Ram, I. JO. 
R. 33 Calc . 893, followed Lal Mohan Pal v. 
Sure a Kumar I)as (1908) . 11 C. W . NT. 1152 

5. — Civil Procedure Code, ss. 521 and 522 
— Arbitration — Award — "Decree on ludgmenf in 
accordance with award — Appeal — During the 
pendency of a suit in the Court of a Subordinate 
Judge the matters in dispute between the parties 
were referred to arbitration. In due course a docu- 
ment purporting to be the arbitrator’s award was 
rereived by the Court through the post Objections 
were filed by one of the defendants to the suit ; but 
these objections were, after hearing, disallowed by 
the Court whDh proceeded to pass a decree m 
accord mce with the award. Held, that an appeal 
would lie from such a decree upon th* 1 ground that 
the so-called award was never delivered by the 
arbitrator and was in fact and m law no award at 
ail. Shaac Dal v. Misri Kunwar (1907) , 

I. L. B. 29 All. 428 

6, — Instrument of partition — Award - An award 

by an arbitrator directing a partition . — An 
award began by saying, “ We decide as below. 
The parties should act aceirdi igly.** It 
went on, the defendant c< should tike into his 
possession as below after passing a legal 
release.” It added other directions with regard to 
the action of the defendant, and ptovided “ in con- 
nection with whatever is settled t«> bn given to the 
‘ defendant ’ and to he taken bv him, wo direct that 
the 4 defendant ’ should take into his possession the 
properties and receive and pay money stitsd above 
after passing a release on sufficient stamp and getting 
it registered.” Held, that the award came within 
the meaning of the words ff an award by an arbitrator 
directing a paifcition ” within the meaning of s. 2, 
clause 15, of the Indian Stamp Act (II of 1899). 
Per Beaalan, J. — The terms of s, 2 clause 15, of 
the Indian St imp Act (II of 1899) provide for all 
the cases, for parties having divided or agreed to 
divide, for arbitrators, to whom reference has been 
made, directing a partition nnd last for the Courts 
effecting a partition. KalidaS v Tribhuvandas 
(1903) .... XL.B.31 Bom. 68 

ABBITBATXON ACT (IX OP 1899), 

s. 19 — 

1. — Jurisdiction of High Court to stay 
proceedings tn the Small Cause Court— Step 
in the proceedings. — N agreed to purchase from R 
150 tons of sugar imported by R. A clause in the 
agreement provided for arbitration in the event of 
disputes arising in connection with the agreement. 
A dispute arose with regard to the condition of some 
of the bags of sugar, and H claimed damages from 
R which R refused to pay. JSf filed a suit in the 
Small Cause Court. The Judge before whom the 
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ARBITBATIOTT ACT (IX OF 18S9)— 

concluded. 

suit was instituted on the petition of R stayed the 
pror eedings. On appeal to the full Court the order 
staying the proceedings was set aside. R by a peti- 
tion to the High Court prayed that the proceedings 
in the 8mall Cause Court should he stayed. Held , 
under s. 19 of the Arbitration Act, the High Court 
has the power to stay proceedings in the Small ^ Cause 
Court and the proceedings should under the circum- 
stances be stayed. Per Curiam : — The language of 
s. 19 of the Act is quite clear and it gives jurisdic- 
tion to the High Court to stay proceedings in any 
Court in the Presidency town subordinate to its 
jurisdiction. The section in the beginning refers to 
a party to a submission commencing any legal pro- 
ceedings ; then it goes on to refer to such legal pro- 
ceedings, and then provides for staying the proceed- 
ings. Nowhere is there any indication in the section 
or the Act that the legal proceedings contemplated 
must be proceedings in that Court. Any proceedings 
taken by a party to a suit to stay legal proceedings 
under s. 19 of the Arbitration Act are not ‘ steps 
in the proceedings,* Balli v, Noor Mahomed 
( 1908) . . . I. R. R. 31 Bom. 230 

2 . — Application for extension of time — 

Stag of proceedings — Step in proceedings — 

The Calcutta Corporation applied for further time to 
file their written statement and obtained a fortnight’s 
time, Subsequently they applied to the Court for 
a reference to arbitration and stay of proceedings. 
The plaintiffs objected on the ground that an appli- 
cation for further time amounted to a step in the 
action within s. 19 of the Indian Arbitration Act: — 
Held ', that such an application was a step in the 
proceedings within s. 19 of the Arbitration Act and 
that the application for reference to arbitration 
could not be maintained. Ford’s Hotel Company, 
Limited v. Bartlett , 11896'] A . C. 1, followed. 
SABA? KUMAR HOY V CORPORATION OP CALCUTTA 

(1907) ♦ . * . I. R. R. 3 4 Calc. 443 

ARMS ACT (IX OB 1878). 

s. 4 — 

— Sword stick — fe Arms,” meaning of— 
License , necessity of— A sword-stick is a 
« sword ** within the meaning of the term in s 4 of j 
the Indian Arms Act. Neither the length, breadth ; 
or the foim of the blade of a weapon, nor the 1 
handle, afford any certain test of its classification as ■ 
« aims ” Whatever can be used as an instrument of | 
attack or defence, for < utting as well as for thrust- j 
ing, and is not an oulinsry implement for domestic 
purposes, falls within the purview of the Act# j 
Emperor v. Satish Chandra Hoy (1907). 

I. R. R. 34 Calc. 749 | 

ASSIGNMENT. ! 

See Limitation, I. R, R. 34 Calc. 612 * 

ASSIGNMENT OE DEBT. 

. — Transfer of Property Act (IV of 1882), 
$,130 — Direction to pay, endorsed on instrument 
amounts to assignment — A direction in writing to 
pay the amount due on an instrument, endorsed on 
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j such mstru ment by the payee thereof , coupled with* 
i the delivery of the instrument so endorsed to the- 
person to whom payment is directed is an assignment 
of such document within the meaning of s. i 30 off 
the Transfer of Property Act, Brandts, Sons 4* Co* 
v. Dunlop Rubber Company, Limited, 11901] 1 
E. B 3S7, distinguished. Bam A I yen v. Vbnka- 
tach ellam Patter (1906) I. R, R. 30 Mad 75* 

ATTACHING CREDITOR. 

See Representative , 11 C. W. N, 433- 

ATTACHMENT. 

See Hindu Law— Debt — Execution of 
Decree. . 11C.W.N.163 

See Married Woman, Property op. 

I. R. R. 30 Mad S7S 

See Transfer op Property Act. 

I. R. R. 31 Bom. 244 

See Valuation op Suit. 

I. R. R. 30 Mad. 335 

See Warrant of At tachment, 

before judgment— 

— . Limitation Act (XV of 1877), Sch. XX, 
Art . 29 — Sut for compensation — Limitation — 
Terminus a quo*— Held, that the limitation appli- 
cable to a suit for damages on account of the alleged 
unlawful attachment before judgment of a ahop 
belonging to the plaintiff was that prescribed by 
Art. 29 of the Indian Limitation Act, 1877, and that 
limitation began to run from the date of the attach- 
ment. Murugesa Mudaliar v. J attar am Davy, I, 
L . R. 23 Mad. 621, Multan Chand Kanyalal v. 
Bank of Madras, X. L. R. 27 Mad. 346 , and Bam 
Singh Mohapattur v. Bhoitro Manjee Sondhal, 24 
TV. R. 298 > followed. Surajmal v. Manekchand 
6 Bom. Law Reporter 704, distinguished, Semble 
that such an attachment, if wrongful, is not a con- 
tinuing wrong within the meaning of s. 23 of the 
Indian Limitation Act, 1877. Kaye Narain u. 
Umrao Singh (1907) . U.B. 29 AIL 815 

of decree — 

— Civil Procedure Code (Act XIV of 1882),, 
s . 316 — Attachment of decree, after sale but 
before confirmation — Right of attaching creditor 
to have sale confirmed . — When a person who 
had obtained a decree purchased immoveable pro- 
perty at an auction-sale held in execution of the 
same, but before the sale was confirmed and satisfac- 
tion of the decree entered in the record, the decree 
was attached by a judgment-creditor of the decree- 
holder. Held, that the effect of the attachment was 
to place the attaching creditor in the position of the 
decree -holder so as to entitle him to have the sale 
confirmed under s 316, Civil Procedure Code, and to 
take out a certificate of sale. BohariA Budranx 
Hoer v. Bam Pertap Mull (1906). 

11 C, W* N. 158 
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ATTACHMBNT—cojieZ uded. 

— —effect of 

Attaching creditor has no c^use of action j 
for urongftil removal of attached property j 
— Such creditor's remedy, if any , lies in execution j 
and not by separate suit — S 91 (f) of Transfer of 
j "property Act not applicable to attaching creditors . 
An execution creditor does not by attachment, acquire 
such an interest in the attached property as will 
enable him to maintain an action for its wrongful 
removal. The rights of attaching creditors are re- 
gulated by the Code of Civil Procedure and the 
provisions of s. 91 (f) of the Transfer of Property 
Act do not apply to them. The remedy, if any, of 
the attaching creditor is by proceedings in execution 
and not by separate suit Go da Earn v. Sumy Mai, 

L L. E 27 All. 878, doubted Karuppan 
C hb tti v m Kandasami Thevan (1906). 

I. D. R. 30 Mad. 207 

2 . — Creates legal rights though it creates 
no charge having pnoi'ity over other creditors 
— Action maintainable for wilful infraction 
of such right , without justidcation. — An attach- 
ing creditor does not acquire any charge on the 
attached property which would give him priority 
over other creditors claiming ratable distribution or 
over the general body of creditors proving in an 
insolvency of the judgment-debtor. He however 
acquires a right to have the property kept in custodia 
legis for the satisfaction of his debt. An intentional 
interference, without sufficient justification, with 
such right is an actionable wrong for which an action 
will lie. Suraj Banse Koer v. 6 heo Persad Singh , 

L L . E. 5 Calc. 148, at p. 174, referred to. 
Krishna Eau v. LaJcshmana Shanbhogue, I. L. E. 

4 Mad. 802, referred to. Frederic h Peacock v. 
Madon Gopal, I. I. E. 29 Calc. 428, dis- 
tinguished. Krishnasawmy Mudaliar v. Official 
Assignee of Madras, I , I. E. 26 Mad. 673, 
distinguished. Quin v. leatham, [1901] A. 0 . 
495, referred to. Where property attached in exe- 
cution is removed by one who is not a, party to the 
suit, the decree-holder must enforce his claim by a 
-separate suit and not iu execution. Mirza Mahomed 
Aga Ali Khan v, The Widow of B aimak and, 

I . R . 3 I.A 241, distinguished. Sankarallnga 
Reddi V . Kandasami Tevan (1907). 

1. 1*. R. 30 Mad. 413 

* warrant of 

See United Provinces Land Revenue 
Act (Local) III op 1901, ss 147, 227, 
228 . . I. L. R. 2d AH. 272 

AUCTION SAIiU. 

See Vendor, and Purchases. 

I. L. R. 31 Bom. 566 

AWARD, 

See Appeal - Arbitration. 

See Arbitration. 


| AWARD — concluded . 

See Appeal. I. Ii. R. 29 All. 457, 584 
See Compensation 

I. L. R. 34 Calc. 470 

See Private Award. 

See Stamp Act. . I. B. R. 31 Bom. 68 
validity of— 

See Arbitration. . 11 C. W. N. 1152 

B 

BABEE. 

See Mahomedan Law — Endowment. 

I. B. H. 34 Cal c. 118 

“ BAB TJ AN A " GRANT. 

See Conpiscation. . 11 C. W. N. 655 

BAIL. 

— Criminal Procedure Code (Act V of 
18° 8), s . 107 — Ho bail should be called for from a 
person against whom proceedings under s. 107, 
Criminal Procedure Code, are contemplated but not 
actually initiated. The moit that cau be required 
of him is to furtusb recognizance and that only 
when there is any likelihood of his absenting himself 
from Court. Mewa Lal Thakur v Emperor 
(1906) II C. W. N. 415 

BANK OP BOMBAY. 

See Presidency Banks Act. 

I. Jj. R. 31 Bom* 319 

BARRISTER. 

See Advocate. 

BBNAMIDAR. 

See Contract Act (IX op 1872"), s. 69. 

I/Ii. R. 34 Calc. 92 

See Negotiable Instruments Act 
(XXVI of 1881), ss 8,78. 

I. L. R. 30 Mad. 88 

% 

— Benamidar , right of, to bring suit — Can sue 
only if ce C'in show some right under general law — 
Ben imidar, merely as such, not a Trustee — Limi- 
tation Act (XP of 1877 J, Sch. II, Art . 149 applies 
only to suits bro ght by or on behalf of the 
Secretary of State. — A person in whose name 
property is purchased b nami cannot sue in his 
own name unless he can show some right under the 
general law to maintain the suit as for instance, as 
trustee or agent of an undisclosed principal. In 
be nam i sales, the legal estate does not m all cases 



( 29 } 


DIGEST OF CASES. 


{ 30 




BENAMID AR — - c o n o lud ed. 

rest in the benamidar, and constitute him a trustee 
for the real owner. Art. 149 of Sch. II of the 
Limitation Act applies only to suits brought by the 
-Secretary of State or on his behalf and not to suits 
brought by persons deriving title from him. 
Kuthapkrumal Rajali v . The Secretary of 
State fob India (1906) X L. R. 30 Mad. 245 

BEN AMI TRANSACTION. 


BENGAL ACT. 

1859 — XI. 

See Sale fob Arrears of Revenue. 

1837— IX 

See Gambling Act. 

1838 — VIX 

See Sale fob Abbeab3 of Revenue. 

1870 — 'VI, 


See Benamidar. 

I. —Benami, plea of . — Where the plaintiff 
in a suit for rent claimed as the purchaser from the 
pro forma defendant who admitted the genuineness 
-of the sale but the tenant defendant disputed the 
bona fides of the sale. HHd that it was not open 
to the Court to find that the sale was benami . 
Amblta La l Murherjea v. Gibidhar Ghose 
<1907) .... 11 C. W.N. 581 


%- Limitation Act (XV of 1877), Sch . II, 
Arts . 62 t 120 — Art. 62 applies to suits against 
benamidar bp real owner to recover money rectived 
by the former . — The period of limitation for 
an action by the real owner against a ben&mi- 
dar to recover money received by the latter for 
the use of the former is that prescribed in Sch. II, 
Art. 62 of the Limitation Act. Art. i 20 does not 
upply to such a case. Mahabala BhuPa v. 
Runhunna Bhatta, 1. L. i2. 21 Mad. 373, 

followed. Stjbbanna Bhatta v. Kunhanna Bant a 
<1907) . . . I. L. R. 30 Mad. 298 


3.— Benami sale — Bar chaser from benami - 
Aar— Attachment in execution of a money 

decree against the original owner — liaising of 
the attachment at the instance of the furchaser 
from benamidar — Suit by the purchaser to recover 
possession — Original owner setting up his own 
fraud. — JSC, the owner of certain property, executed 
a benami sale-deed and the benamidar sold the 
■property to the plain tiff s ? father. The property was 
afterwards attached in execution of a money decree 
against B, but the attachment was raised at the 
instance of the plaintiffs* father. Subsequently the 
plaintiffs brought a suit for the recovery of posses- 
sion from R . R pleaded his own fraud as an effect- 
ive answer to the claim. Held allowing the 
plaintiffs* claim, that the defendant H could not set 
up his fraud to a claim of immoveable property 
conveyed by him to the benamidar . Sidlingappa 
Hieasa (1907) . .LX. R. 31 Bom. 405 


See Village Ceaukidabi Act. 

1876— VX 

See Csota Nagpur Encumbered 
Estaths Act. 

1876— VIX 

See Land Registration Act, 

1879 -X 

See Chota Nagpur Landlord and 
Tenant Procedure Act. 

1879 — IX. 

See Court of Wards Act. 

1830— VIX 

See Public Demands Recovery Act. 

1880— IX. 

See Cess Act. 

— 1890-VI. 

See Bengal Drainage Act. 

1893— IIX 

See Bengal Tenancy Amendment Act, 

1899— III. 

See Calcutta Municipal Act. 


BENGAL AND ASSAM LAWS ACT 
(VII OF 1905). 

ss. 2, 3, 6 — 

See 9 urisdiction. 

I. L. R. 34 Calc, 636 


s. 6— 

See Jurisdiction. 1 

I. L, R. 34 Caie* 853 


-BENAFES FAMILY DOMAINS ACT 
(XIV OE 1881). 


See Execution op Decbee. 

* I. L. B.,34 Oalo. 578 


BENARES FAMILY DOMAINS REGU- 
LATION (VII OF 182^). 


See Execution of Di*gree. 

I. L. R. 34 Calc* 576 


BENGAL DRAINAGE ACT (VI B. C* OF 
1830). 

ss. 42, 44- 

Landlord and tenant— Drainage charges, 

recovery of, by landlord Limitation — * Bengal 
Tenancy Act (l til of 1885), foch* 111 , 
d . (2) s. 3, cl. (o)— H Rent 39 — TV nver of statute 
by contract — Validity — Limitation , running of, 
f rom date other than that on which amount pay* 
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BENGAL DRAINAGE ACT (IV B. C. 

OF 1890) — concluded . 

able . — A suit to recover drainage charges payable by 
a tenant to bis landlord under s 42, cl. {1) and 
s. 44, sub-s (1) of the Bengal Drainage Act is gov- 
erned by cl. (2) of Seh. Ill of the Bengal Tenancy 
Act and must be brought w ithin 3 years from the 
last day of the Bengali year in which the sum claimed 
fell due. Drainage charges payable by the tenant 
to the landlord as above are included within the defi- 
nition of rent 39 m s. 3, sub-s. (o) of the Bengal 
Tenancy Act Monmohini v Breo Math, 
8 C . W, M. 640 , explained and followed. Although 
a sum of money may he payable on a specified 
date, the limitation for the recovery thereof need 
not necessarily lun fiom that date It is law- 
ful for parties to substitute for their statutory 
obligation under the Drainage Act a contractual obli- 
gation. Meld, in the present case, that the contract 
merely amounted to a covenant by the tenant to 
pay drainage charges in accordance with the statute 
and did not modify or supersede its provisions. 
Jyoti Kumar v. Mandas, 1. L . j 5. 82 Calc. 1019 , 
approved. Mackenzie v. Maji, 1. L. B. 
19 Calc. 1 > referred to. Naffeb CkundbA Majie 
v. Jyoti Kumab Mukebjee (1906). 

11 C. W. N. 57 


BENGAL MUNICIPAL ACT (III OP 
3884). 


ss. 34, 37- 

i — Lease — Contract in violation of the Bengal 
Municipal Act — Commissioners , power of 
under the Bengal Municipal Act (III of 
1894 B. C.), ss. 34, 37 — Ultra vires. ~ S. 34 
of the Bengal Municipal Act must he read 
along with s» 37 of the said Act. Where in a suit 
by the Chairman of the Mnnicipality to set aside a 
permanent lease executed by the defendant it was 
found that the contract was sanctioned by the 
Commissioners at a meeting and that it involved a 
value exceeding ©.500, hut that the kabnliyat exe- 
cuted ou behalf of the Municipality was signed only 
by the Chairman, and although two of the Commis- 
sioners witnessed it they did not sign it as con- 
tracting parties, and, furthermore, it was not 
sealed with the seal of the Commissioners. Meld, 
that the contract was not binding on the Commis- 
sioners. Chaibman, South Babbacepub Muni- 
cipality v. Amulya Nath Chattebjee (1907). 

1. 1*. B. 34 Cale. 1030 


BENGAL AND NOBTH-WESTEBN 
PBOVINCES CIVIL COTJBTS ACT 
(XII OP 1887) . I. Ii. B. 34 Calc. 630 

8 . 21 — 

See Valuation of Suit. 

I. Ii. B. 34 Calc. 954 


BENGAL BEGULATION V OE 1799 
(BENGAL WILLS AND .INTESTACY 
BEGULATION). 

s. 7. 

— Escheat — Property taken possession of 
by Listnet Judge— Period Jrom which 
title vests m the Secretary of State. — Where 
property of a person dying intestate is taken charge 
of by a District Judge acting under s. 7 of Regula- 
tion No. V of 1799, such property does not vest in 
the Secietaryof State until the period prescribed by 
the Regulation has expired. Ram Nap a in Dube 
v. The Secbetaby of State fob India (1907). 

I. L. B. 29 AIL 277 

BENGAL BEGDLATION (XVII OP 
1806). 

— s. 8— 

— JJojtgage by conditional * sale — Foreclosure 1 
— Parwanah — <( Official signature — Procedure „ 
— Meld , that a parwanah or notification to the 
mortgagor, issued m a suit for foreclosure of a 
mortgage by conditional sale under the pro- 
visions of s. 8 of Regulation XVII of 1806, 
which bore the seal of the Court and the initials of 
the J udge of the Court from which it issued, was. 
a good and sufficient notification within the meaning* 
of the Regulation. Madhopersad v Gajudhar , 
I. A. B. 11 Calc . Ill, distinguished. Kubra 
Bibi y. Wajib Khan, 1. I. B. 16 All. 59, quoad' 
hoc, overruled Bhagwat Eubi v. B^ldeo Rat 
(1906) .... I. L. B. 29 All. 145 

BENGAL TENANCY ACT (VIII OP 
1885). 

See Landlobd and Tenant. 

ss. 5 (2), 79, 82, 100 ( e ) — 

See Non-ocoupancy Ratyat. 

I. L. B. 34 C ale. 51$ 

ss. 17, 88, 161— 

See Landlobd and Tenant. 

11 C. W. N.21T 

ss. 22,49, 85 (1) — 

See Landlobd and Tenant. 

I.L.B.34 Calc. 104 

■ s. 23— 

See Landlobd and Tenant. 

I. L. B. 34 Cale. 718 

s. 29 ( h ), prov. (ii), (iii). 

— Occupancy holding — Beni , enhancement of 
Over 2 annas in the rupee — Relieving tenant* 
from other liabilities— Improvements not men - 
Honed in kahuliat , proof of— Evidence Act 
(I of 1872), s. 91. — Where an occupancy raiyat 
executed a kabuhyat in favour of the landlord 
stipulating to pay rent at an enhanced rate of more* 
than two annas in the rupee and the kabuhyai did not 
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BENGAL TENANCY ACT (VIII OF BENGAL TENANCY ACT (VTH OF 
1885) — continued. 1885) - continued , 


refer to any improvements of the kind mentioned in 
proviso (i%) of s. 29 of the Bengal Tenancy Act : 
Meld, that s. 91 of the Evidence Act did not 
preclude the landlord from proving improvements 
in consideration of which the enhanced^ rate was 
agreed upon. The consideration did not constitute a 
term of the contract within that section. The fact that 
the tenant has been exonerated from certain liabilities 
under a previous contract cannot give validity to 
a stipulation to pay rent at an enhanced "rate 
exceeding 2 annas in the rupee. Ratio decidendi of 
Shea Sahoy Panday v. Ram Rachia Ron, 
1. L R 18 Calc. 338, and Math Smgh r v. Damn 
Singh , I. L. R. 28 Calc. 90, indicated. Pboeod 
Chandba Gangopadhya v . Chebag Ali (1906). 

11 C. W. 1ST. 62 


ss. 30, 52— 

— J oinder of causes of act ion. —There is nothing 
in the law which! I prevents one suit being brought 
for enhancement uuder s. 30 and for increase of 
rent under s. 52 of the Bengal Tenancy Act. 
The two causes of action may be joined in one 
suit. Sabada Chaban Chattebjee V. Iswab Samli 
(1907) 11 C. W . N. H54 

s. 49 — 

See Ejectment, Suit bob. 

I. L. B. 34 Calc. 396 
See Undeb-baiyat . 11 C. W. IN*. 519 

ss. 54, 61, 67 — 

See Inteeest . 11 C. W. 13*. 983 ; 

LI*. B. 35 Calc. 34 

ss. 55, 107, 109, 109A, 192— 

— Payment of rent — Appropriation must he 
specific — Temporary Revenue Settlement — Settle - 
ment of rent if can he made except upon 
application hy landlord or tenant— .Settle- 
ment affirmed hy Special Judge — Finality — Res 
judicata. — The provisions of s. 55 of the Bengal 
Tenancy Act are very different from those of s. 59 
of the Contract Act. Under s. 59 of the Con- 
tract Act, the Court may have regard not only 
to the debtor’s express intimation but also to 
circumstances implying that the payment is to be 
applied to the discharge of some particular debt. 
Under s. 55 of the Bengal Tenancy Act, the debtor 
must declare the year, or the year and the instalment 
to which he wishes the payment to be credited. 
If he does not do so, the payment may be credited 
to the account of snch year and instalment as the 
landlord thinks fit. Where hy an arrangement 
between the landlord and the tenant the latter paid 
a certain sum annually to ^Government on behalf of 
the former : Meld, that there was no appropria- 
tion of the amount so paid each year to the rent of 
that year within s. 55, Bengal Tenancy Act. Mohim 
Chandba Boy v. Kali tab a Debya (1906). 

11C. W.T3*. 939 


s. 61— 

See Legal Tendeb. 

1. 1*. B.34 Gale. 305 


s. 67— 

See Intebest. . 11 C, W. IN'. 215 

— Interest — Rent. -The word “ rent ” does no 
necessarily include interest ; so if any snm of 
money he paid by a tenant to a landlord as 
rent, and the latter receives it as such, he cannot be 
permitted to apply that money towards any interest 
which might then be due. Raickaran Chose v. 
Kumud Mohun Dutta Ghoicdhury , I. L . R. 25 
Calc. 571; Kaylash Chandra De v. Taraeh Math 
Mandat, I. L. R. 25 Calc. 575 , referred to. 
Bhagabati Debya Chowdbxbani v. Basanta 
Kumabi Debi (1906) . . 11 C. W. IT. 110 

s. 85, cl (2)— 

-Sub-lease — Tetm exceeding nine years — 
Validity — Suit for ejectment by raivat — Notice. 
— Cl. (2) of s. 85 of the Bengal Tenancy Act 
has not been enacted merely for the protection 
of the superior landlord. A snb-lease by a 
raiyat for a term exceeding nine years is invalid 
even against the raiyat. Copal Mondal v. J&skan 
Chandra Ranerjee. I. A. R. 29 Calc* 148 , and 
Madan Chandra Kapali v. JaU Karihar, 6 
C. TV. M. 377 , distinguished. Basabatulla Mundlb 
v. Kasibunnessa Bisr (1906) . 11 C. W* IT. 190 


ss. 93, 94— 

See Common 


Manages. 

11 C. W, 1ST 1143 


s. 103- 

— Recor d-of -rights— Khe wat—Rrimd facie evi- 
dence. If there is no settlement of rent under 

Chap. X of the Bengal Tenancy Act, the entry 
in the record-of -rights, if it Yas duly published, 
would be only primd fa cte evidence in favour of the 
landlord— evidence which may be rebutted by the 
tenant. Abdul Basheed v. Jogesh Chandea 
Boy (1906) . , . 11 C.W. H.153 


ss . 103 A, 111A— 

See Becobd-ob-bights, Objection to. 

liaW.T3-.48 


ss. 104 (2), 107- 

Where a settlement of rent was made under 

s. 104 (2) of the Bengal Tenancy Act before its 
amendment by the Amendment Act of 1898, the 
decision of the Settlement Officer had the effect 
of a decree under s. 107 of the Act (before 
amendment), and is evidence in a suit for rent 
subsequently brought by the landlord even though 

c 
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BE3S TGAXi TENANCY ACT (VIII OF 
1885) — continued . 

it may not operate as res judicata* Mohim 
Chandba Boy v. Kali Tab a Debya (1907). 

11 C. W. N. 1028 

ss. 107. 109, 109 A, 192 — 

See Bes judicata , 11 C. W . N, 939 

s. 149, eh (3)— 

— Suit for rent m deposit — Onus —Title — 
Res judicata.— Where a suit was brought under 
the provisions o£ s. 149, cl. (3) of the Bengal 
Tenancy Act and the plaintiff made out a very strong 
case in support of bis title to the rents in deposit : 
Held, that the onus was then shifted on the de- 
fendant and that plaintiff was entitled to succeed 
although he was not in a position to prove lealisation 
of rents from the tenant, the plaintiff’s case being 
that the defendant had been preventing her from 
realising them. Although the matter relating to the 
title of the plaintiff was not res judicata against the 
defendant, still the matter having been in issue in a 
tuifc in which the defendant was a party and that 
suit having been decided in favour of the plaintiff, 
and in accordance with the decree passed in that suit 
a conveyance having been executed in favour of the 
plaintiff's predecessor- in-title. Held, that this 
constituted a strong case in favour of the plaintiff's 
title and possession which it lay heavily on the ; 
defendants to displace. Tbailokya Mohini Dasi 
v. Kali Pbosanna Ghose (1907). 

11 C. W. N. 380 

— s, 167 

See Landlobd and Tenant. 

I. B. R. 34 Calc. 298 
— Sale in execution— Encumbrances, annulment 
cf.— Rer Geidt, J. (before the reference).*— S. 167, 
Bengal Tenancy Act, does not apply to a sale 
in execution of a rent decree of a portion only of 
a tenure or holding, and the auction-pai chaser cannot 
proceed under that section to annul encumbrances* 
Bamkineeb Biswas v. Akhil Chandea Chow- 
dhuby (1907) . . . , UC.W.K 850 

8. 169 — 

See Sale bob Abeeabs oe Bent. 

I. I*. B. 34 Calc. 724 

s. 169, eh (e)-~ 

See Intebest on Bent. 

11 C. W. N. 1106 

s. 174— 

— Setting aside of sale— Deposit — this 

calculation by an officer of the Court - where 
upon Betting aside a sale under s. 174 of the 
Bengal Tenancy Act it was found that the amount of 
deposit fell short of the amount required to he 
deposited under the law, hut that this was owing to 
a mistake in calculation by the officer of the Court 
who ordinarily supplied such information, and it 
appeared that the Chief Ministerial Office of the 
Court had also signed his aproval of the information j 
by signing the challan ; Held, that this was a 


BENGAL TENANCY ACT (VIII OF 

1885 )— concluded. 

case in which the High Court ought not to interfere. 
Chandi Charan Mandal v. Ranke Rehary Rat, 
I. L R. 26 Calc. 449, distinguished. Ugra Dali v. 
Radha Reread Singh, I. L. R. 18 Calc 265, 
referred to. Abdool Laiif Moonshi v. Jaduh 
Chandra Mitter , I. L. R. 25 Calc . 216, followed. 
Sheikh Fakib v. Bebaj Mohini Dasi (1906). 

11 C. W. N. 116 

Sell. Ill, Cl. (2)— 

See Dbainage Chabges, Becoveby oe 

11 C. W. N. 57 

Sob. Ill, Art. 2 (b)— 

— Suit for rent by a co-sharer landlord against 
some of several joint tenants— Limitation — 
Maintainability Art 2 (5) of Sell III of the 
Bengal Tenancy Act applies to a snit for rent by 
a co-sharer landloid A snit for rent against some 
of several joint tenants is maintainable as joint 
tenants are jointly and severally liable. Jogendba 
Hath Boy v . Nagendba Habain H andi (1907). 

11 C. W. N. 1026 

BENGAL TENANCY AMENDMENT 
ACT (III B. C. of 1898). 

s. 9— 

— Decision of Settlement Officer that land 
not held rent-free — Res judicata— Decision under 
Ch. X of the Rengal Tenancy Act ( 'VIII of 
1835J before amendment. — In a proceeding under 
Ch. X of the Bengal Tenancy Act before the passing 
of Act III B. C. of 1898, the Settlement 
authorities found that lands claimed by the tenants 
as their rent-free lands were not rent-free and they 
accordingly assessed the same with rents. Held, 
that by the operation of s. 9 of Act HI B. C. 
of 1898, the Civil Court is precluded from ad- 
judicating on the same matter. Ha bin Chandba 
Chakeababti v. Radha ICishobe Manikya 
Bahadub (1907) . * 11 C. W. N. 859 

BEQUEST. 

See Hindu Law — Will. 

validity of — 

See Hindu Law 

I. Ii. B. 34 Calc. 828 

BHAGDARI AND NARWADARI ACT 
(BOM. V OF 1862). 

— s. 8 — 

— Land Revenue Code (Rom, Act V of 1879) > 
s . 83 — Fruit-yielding trees standing on a portion 
of a Rhag — Permanent tenancy — Annual tenancy 
— Construction— Obstruction to tenant in the 
enjoyment of trees — Permanent injunction . — 
The plaintiff, who claimed to be a purchaser 
from a permanent occupant of certain land which 
formed portion of a Bhag, sued for a permanent 
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BHAGDARI AND JSTARWADARI ACT 

(BOM. V OF 1862) — concluded . 

injunction restraining* the defendant from obstructing 
him from the enjoyment of certain fruit-yielding 
trees and preventing him from entering on 
the land in which the trees were situated and 
taking the produce of the trees and having the 
same watched every year. The defendant denied 
the plaintiff's right as permanent occupant and the 
legality of his purchase, and relied on the provisions 
of the Bhagdari and Narvadari Act (Bom, Act V 
of 1862). The first Court held that the plaintiff was 
a permanent tenant and that his purchase was valid. 
On appeal by the defendant, the Judge held that a 
permanent lease was inconsistent v ith the provisions 
of the Bhagdari and Narwadari Act (Bom. Act V 
of 1862), and (even though proved) could not he 
recognized, having regard solely to s. 83 of the 
Land Revenue Code (Bom. Act V of 1879). He 
therefore found that the plaintiff was a tenant from 
year to year and modified the decree of the first 
Court by directing that the injunction should continue 
until the determination of the tenancy from year to 
year. On second appeal by the plaintiff, Held, 
reversing the decree of the J udge and restoring that 
of the first Court, that on a consideration of the 
circumstances of the case, and the revenue register, 
and having regard to s. 83 of the Land Revenue 
Code (Bom. Act V of 1879), the plaintiff was a 
permanent tenant. Held, further, that there was 
nothing in the Bhagdari and Narwadari Act (Bom. 
Act V of 1862) to prevent a permanent tenant of a 
Bhagdarfrom alienating the fruit of the trees 
growing on the land of which he is a tenant. Her 
Beaman, J, : — S. 3 of the Bhagdari and 
Narwadari Act (Bom. Act V of 1862) does not 
prohibit a permanent tenant from disposing of trees 
on his land, S, 83 of the Land Revenue Code 
(Bom, Act V of 1879) creates no new rights, it 
simply insists on the Courts adopting a better method 
of ascertaining whether in fact the right existed. 
Nahanohand v . Morn Keehusheu (1906). 

I. Xi. B, 31 Bom. 183 

BIGAMY. 

— Penal Code (Act XLV of I860), s. 494— 
Native Christian having Christian wife 
living , and marrying Hindu woman, guilty of 
bigamy under the section — A Native Christian, 
who, having a Christian wife living, marries a 
Hindu woman according to Hindu rites without 
renouncing his religion, is guilty of an offence under 
s. 494, Indian Penal Code. In re Mu lard, J. L. R 
10 Mad. 218, followed in principle. In re Ram 
Kumar i, J. L. R . 18 Calc . 264, followed in 
principle. Proceedings, dated 8th November 1S66, 3 
M. JST. C. R. App. VII, not followed. Obiter : 
It will make no difference even if he had renounced 
the Christian religion before contracting the second 
marriage. Empebob v. Lazab (1907). 

I. L. B. 30 Mad. 550 

BILL OF LADING. 

See Contbact * I, L. B. 34 Calc. 173 


BILL OF LADING— concluded. 

See Negligence. 

L L. B. 30 Mad, 78 


BIBT ZAMINDABS. 

— Oudh Estates Act, 186 $ — Birt namin' 
dars — Rights oj persons holding under* proprietary 
rights in villages under taluqdars before annex- 
ation of Oudh — Policy of Government under 
Record of Rights — Circular No. 2 of 1861 — Eeri- 
table and transferable rights — The defendants, 
either by themselves or their predecessors in title, had 
from before the annexation of Oudh held under pro- 
prietary rights (known as birt or birt zamindari rights) 
in villages in the taluqa of ^ Inch the plaintiff was 
the taluqdar. In the Record of Rights Circular 
No, 2 of 1861, the policy of the Government was 
declared “that the Birtias who ^ere found in direct 
engagement with the State at annexation, or who have 
uninterruptedly held 'whole villages on the terms of 
their pattahs under the taluqdars must he maintained 
in the full enjoyment of their rights in subordination 
to the taluqdars." In suit by the taluqdar to reco\ er* 
the villages : Held , on the evidence and under the 
circumstances of the case, that the defendants had 
shown themselves to come within the benefit of the 
policy declared in the above circular, and had there- 
fore acquired, upon the annexation of Oudh by the 
Jbritish Government, heritable and transferable 
rights as against the plaintiff in the villages in suit. 
Muhammad Mumtaz Ali Khan v, Mubad Bakhsh 
(1907) I. L. B. 29 All. 708; L.B. 34 I. A, 142 

BIBTH, PBOOF OF. 

— Minority — Plaintiff having three years to 
sue after attaining majority —Act No. XV of 
1877 (Indian Limitation Act J, s. 7 — Nature of 
evidence required to prove date of birth. — Although 
in India it is difficult to prove such a fact as the date 
of birth after a lapse of many years, and it would be 
unreasonable to require such a class of evidence m 
would be. justly demanded in a similar casein England 
the evidence must yet be such as to carry reasonable 
conviction to the mind. In this case on the proof of 
the date of the plaintiff's birth depended the^qnesfcion 
of whether or not the suit was brought within three 
years of her attaining majority, and it was held that 
the evidence was insufficient to prove the true date of 
her birth, and that therefore the suit was barred by 
limitation. Aba Begam v. Nanhi Beg am (1906). 

L L. B, 29 Ail. 29 : L. B.34 I. A. 1 
h 

BOABD OF BEVENTTE, ROLES OF. 

— Land Registration Act ( Beng . VII of 
1S76 ), s. 88 — Evidence — Admissi hi lity — Depo- 
sition before Land Registration Deputy Collector 
not taken in accordance with the provisions of 
Civil Procedure Code. —Rules passed in the course 
of a proceeding of the Board of Revenue and not 
drawn up by the hoard under s. 88 of the Land 
Registration Act (Beng. Til of 1876) have not 

c 2 
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BOARD OF REVENUE, RULES OF— 

concluded . 

the force of law* Where the Deputy Collector in a 
proceeding under the Land Registration Act (Beng. 
VII of 1876) lecorded the deposition of a 
witness, which was not read over and interpreted to 
the witness : Held, that the deposition was not 
inadmissible in evidence as the rule of the Board of 
Revenue which directed that 4< the depositions of 
witnesses are to he taken as directed in the Code of 
Civil Procedure, by the presiding officer and not by 
the am la of the Court ” was passed in the course of 
the Board’s proceeding and not drawn up by the 
Board under s. 88 of the Land Registration Act, and 
therefore has not the force of Law. Debi Saban 
Misseb v Empeeob(1907) . 11 C, W. N, 470 

BOMBAY ACT. 

1802 — V. 

See Bhagdabi and Nabwadabi Act. 

1876 — III. 

See Mamlatdaes* Coubts Act, 

1870— V. 

See Land Revenue Code, 

1880—1, 

See Khoti Settlement Act. 

1887— IV. 

See Bombay Pbevention op Gambling 
Act. 

1888— III. 

See Bombay Municipal Act. 

1902 — rv. 

See Bombay City Police Act. 

1906—11. 

See Mamlatdabs 5 Coubts Act. 

BOMBAY CITY POLICE ACT (BOM. IV 
OP 1902). 

— ss. 12, 18) 18 — 

— Commissioner of Police — Orders issued 
by the Commissioner forbidding meetings by 
the members of the police force to discuss 
matters concerned with the force — Orders 
relating to discipline and general government of 
the force — Construction of statutes. — The Commis- 
sioner of Police in Bombay, under the powers vested 
in him by s. 12 of the Bombay City Police Act 
(Bombay Act IV of 1902), issued the following 
notification — e< The Commissioner of Police under the 
provisions of s. 12 of Bombay Act IV of 1902 
hereby prohibits any member of the police force 
Irom calling or attending a meeting to discuss any 
subject connected with the police force, without his 
permission/* This notification was read over to the 


BOMBAY CITY POLICE ACT (BOM. 

rv OP 1902)— concluded. 

members of the police force at a muster parade ac 
which the accused was present. Notwithstanding 
this, the accused attended a meeting of the members 
of tbe police force convened to discuss subjects con- 
nected with the force. For this disobedience, the 
accused was proceeded against under s. 18 of the 
Bombay City Police Act (Bombay Act IV of 1902). 
Held, that the 'Commissioner of Police was author- 
ized to issue the notification under s. 12 of the Act, 
for the object of the notification w as not to deprive 
the policemen of their private right but to regulate 
tbeir conduct in their police capacity ; that, 
therefore, the accused m disobeying the order had 
committed an offence punishable under s. 18 of the 
Act. The order which the Commissioner of Police is 
competent to issue under the head of discipline and 
general government, under s. 12 of the Bombay 
City Police Act (Bombay Act IV of 1902), must be 
one having reference to the conduct of the police 
officers iu their capacity as such officers. Over their 
conduct iu other relations of life, his disciplinary 
power does not, extend, so long as no element or ques- 
tion of their police duty enters into those relations. 
• If it does enter, the controlling authority of the 
Commissioner comes into play and it becomes a 
matter of police discipline. The meaning of s. 16 
of the Act is that even when a police officer is not 
actually at his post discharging the duty assigned to 
him, he is for the purposes of the Act to be regarded 
as being at that post, with all the rights and obli- 
gations of his office attaching to him. In construing 
an expression of doubtful import occurring in 
a statute, the Court may well have regard to consider- 
ations outside the language of the Act. Empebob v. 
Atmabam (1907) . . I. L. R. 31 Bom. 480 

BOMBAY LAND REVENUE COLE 
(ACT V OR 1879). 

s. 37- 

See Land Revenue Code 

I. L. R. 31 Bom. 466 

BOMBAY MUNICIPAL ACT (BOM. Ill 
OE 1888). 

s. 33- 

— Election of Councillor , validity of — 
Applicants right to question election — 
<c Election, 3 ’ meaning of — Chief Judge of Small 
Cause Court leas sole jurisdiction to try suits 
relating to election petitions — Jurisdiction of Sigh 
Court— Civil Procedure Code ( Act XIV of 188&J, 
s. 11. — Under s. 33 of the City of Bombay Muni- 
cipal Act, 1888, au applicant can question the election 
of every candidate on the ground that the election as 
a whole was invalid, for the section, after specifying 
two permissible grounds of objection, provides that 
the validity of any election may be questioned for 
any other cause, and these words are wide enough to 
cover the ground of objection urged in this case. It 
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BOMBAY MUNICIPAL ACT (BOM. Ill 
OP 1888) — concluded, 

is clear that the word <e election M in the section is 
designed to express something wider than a legally 
valid election, and the words nsed are consistent 
with the view that an election which in fact took 
place nnder conditions that made it possible that 
there should be a valid election can be questioned. 
Under s. 33 the Chief Judge of the Small Cause 
Court has jurisdiction to determine the validity of a 
contested election. The High Court has no jurisdic- 
tion to entertain such a suit. Where a special 
tribunal, out of the ordinary course, is appoin f ed *by 
an Act to determine questions as to rights 'which are 
the creation of that Act, then, except so far as other- 
wise expressly provided or necessarily implied, that 
tribunal's jurisdiction to determine those questions is 
exclusive It is »n essential condition of those rights 
that thev should be determined in the manner 
prescribed by the Act, to which they owe their exis- 
tence. In such a c.tse there is no ouster of the juris- 
diction of the ordinary Courts for they never had 
any. The jurisdiction of the Courts can be excluded 
not only by express words but also by implication 
and there certainly is enough in s 33 of the Muni- 
cipal Act for this purpose. Semble : If the High 
Court has jurisdiction there might be a conflict 
between the view of the High Court and the orders 
of the Chief Judge m which the order of the Chief 
Judge must by the express terms of the Act prevail. 
BkAISHANEAR V. THE MUNICIPAL CORPORATION 

OP Bombay (1907) . . I. L. R. 31 Bom. 604 

BOMBAY PREVENTION OB GAM- 
BLING ACT (BOM. IV OB 1887). 

as. 4, 5, 6, 7— 

See Gambling . I. Lt. R, 31 Bom. 438 

BOND. 

, See Decree . I. Jj. B. 34 Calc. 150 

See Interest, 

See Limitation Act (XV op 1877), Sch. 

II, Art. 75 . I. "L. B. 29 All. 431 

1 . — Instalment bond , registered — Cause of 
action < — Default — Waiver — Limitation — Limita- 
tion Act (XV of 1877), Sch II Arts 75 and 
116. — Where in an instalment bond it was provided 
that on default m the payment of one kist the 
^creditor would be able to realise the entire amount 
due under the bond : Held, that it was open to the 
creditor, if default were made, to sue at once 
for the whole amount or if he so elected to 
waive the benefit of the proviso. Default was made 
in October 1 s97 and the present suit was brought 
in 1906 for instalments for six years before suit. 
Meld, that the plaintiff was entitled to a decree. 
Art. 116 of Sch, II of the Limitation Act being appli- 
cable to the suit which was brought on a registered 
bond, Bup Narain Bhattacharya v. Gopi Nath 
Maitool (1906) , . . 11C.W. N. 803 


BOND — concluded . 

2 , — Unco nscio nable bar g ai n — C ircu instances 

under which relief may he granted by the 
Court . — A person of the age of some twenty-eight 
years, the son of a wealthy father, but of profligate 
habits and greatly in need of money, his father 
having refused to supply him, executed a bond to 
secure a sum of Bs. 500, with interest which 
amounted to Bs. 37-8-0 per cent, per annum, with 
six-monthly rests. The bond further contained a 
stipulation that the borrower should not be empower- 
ed to repay the money within three years. And if 
he did pay within three years, he should nevertheless 
be obliged to pay three years’ interest at the rate 
mentioned. Held, that although it could not be said 
that the execution of this bond was procured by 
means of undue influence or that the rate of Interest 
penal, nevertheless the bargain was an unconscion- 
able bargain against which the Court might properly 
give relief. The High Court affirmed the decree of 
the lower appellate Court which gave the plaintiff 
the principal sum with simple interest at the rate of 
24 per centum per annum. Madho Singh v. Kashi 
Earn, I. L. E. 9 All . 228 ; Kir pa Earn v. Sami - 
iid-din Ahmad Khan, I. L. E. 25 All. 284; 
Kamini Sundari Chaodhrani v. Kah Rrosunno 
Chose , 1. L . E. 12 Calc. 225 ; Kunwar Earn Lai 
v. XilKanth, L. E. 20 I. A. 112; and. Rajah 
Mokam Singh v. Rajah Eup Singh , I. E 20 I, A. 
127, referred to. Balkishan Das v. Mahan Lal 
(1907) .... 1. 1*. B. 28 AH* 303 

cancellation of — 

j£ 3 . — Rower of the District Magistrate to 
cancel a security bond—K District Magistrate has 
power under s. 125 of the Code of Criminal Proce- 
dure to direct the cancellation of a bond to keep 
the peace, executed on an order by a Subordinate 
Magistrate, on other grounds than that the bond is 
no longer necessary. Barka Chandra Dey v. 
Janmejoy Dutt, I. L. R. 32 Calc. 948, overruled* 
Nabtt Sabhar v. Emperor (1906). 

1. 1,. B. 34 Calc. I 

execution of— 

4 . — Evidence Act (I of 1872), s* 68 — - 
Attesting witness, if available, must be called to 
prove a mortgage bond even if object is only to 
enforce the personal covenant.— -Where one of the 
witnesses who have attested a mortgage bond is 
available, the execution of such bond cannot, under 
s. 68 of the Evidence Act, be proved otherwise than 
by the evidence of such witness, even when the object 
of proving such execution has reference only to a 
personal covenant to pay, which is severable from 
the security created by the bond. Veerappa 
Kayundan v m Bamasami Kayundan- (1907) . 

I. Xi. R. 30 Mad. 251 

BREACH OB CONTRACT. 

See Act— 1859— XIII. 

See Contract. 

See Damages. 
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B BEACH OF COTSTnACK- concluded. 

-"•Breaches of Contract Act (XIII of 
1859), ss, 2 and 3— ‘Expiry of term— -Recovery of 
advance and enforcement of contract after term 
expired — Successive complaints, dismissal of 
Effect. — When the terra of a contract coming within 
Act XIII cf 1S59 expires, the contract cannot be 
specifically enforced, nor can the money advanced be 
recovered," by a proceeding before the Magistrate 
under that" Act, when successive complaints 
against a workman were dismissed. Held, that any 
remedy the complainant might ha\ e had under the 
Act was barred. Khoda Bitksh v. Moti Lai, 
Johobi (1906) . . .Haw. K. 247 

BREACH OF CONTRACT ACT (XIII OF 
1859). 

— — ss« 2, 3 — 

See Breach of Contract. 

11 C. W. ST. 247 

BREACH OF THE PEACE. 

See Criminal Procedure Code (Act V 
of 189S), s. 5. 

See Security to keep the Peace. 

BREACH OF TRUST. 

See Criminal Ieeach of Trust. 

See Endowment. 

I. Jb, B. 34 Calc. 587 

BRIBE. 

See Penal Code, s. 161. 

I.L.B. 31 Bom. 335 

BROKER ACTING AS PRINCIPAL. 

effect of — 

See Principal and Agent. 

I. L. B. 34 Calc. 628 

BURBEN OF PROOF. 

See Onus of Proof. 

BURIAL 

right of— 

See Jurisdiction. 

I.L.B.30Mad 15 

BUSTEE IMPROVEMENT. 

See Prosecution. 

I. L. B. 34 Cale. 909 


BYE-LAWS. 

See Railway Company. 

See Contract— Construction of Con- 
tracts. I. L. R. 29 All. 228 

See Umea Vibes. 11 C. W, N. 1099 

c 

CALCUTTA MUNICIPAL ACT (BENG. 
Ill OP 1899). 


— ss. 15, 83 to 85— 

See Damages, Suit for. 

I. L. B. 34 Cale. 863 

s, 108 — 

See Notice . . 11 C. W. N. 508 

ss. 198, 486, Sell. II, rules (1), (2) (7). 

See License. I. L. B. 34 Calc. 913 

s, 341— 

— Encroachment — Brojection — “ Fix t u r e M — 
Obstruction on public street— Calcutta Municipal 
Act (Bengal Act 111 of 1899), ss 8, sub-s (37), 
286 , 336, 341 — A verandah attached to and pro- 
jecting from a house and supported on pillars sunk 
down into the soil between a street and a drain 
which runs between the street and the front of the 
house, is a “ fixture ” and “ a projection, encroach- 
ment or obstruction over or on a public street ” 
within the meaning of s. 341 of the Calcutta 
Municipal Act. Corporation of Calcutta u. 
Imadul Huq (1907) . 1. 1*. B. 34 Calc. 844 

ss. 408, 419, 574, 631— 

See Prosecution. 

I. B. B. 34 Cale. 909 

ss. 408, 845— 

See High Court. 

I. L. B. 34 Calc. 31 

ss. 449, 450, 452 and 579 — 

— discretion of Magistrate — demolition of 
buildings — Limitation,— The Municipal Magistrate 
should exercise the discretion vested in him under 
ss. 449, 450 and 452 of the Calcutta Municipal 
Act (Beng. Act III of 1899) with due regard to 
those rules, which guide Courts of Equity in granting 
injunctions, with this difference that he has also to 
consider whether or not a building ought to be 
demolisheo on the ground of its being a danger or 
obstruction to the public. The discretion is to be 
used after receiving evidence and hearing the 
defence. Abdul Samad v. The Corporation of 
Calcutta , I, A. R t 33 Calc. 287, referred to. The 
fact that in respect of the same deviation from the 
sanctioned plan of a building, the Corporation 
instituted two different proceedings at different 
times, one under s. 579 and another under s. 449, 

: does not deprive the Magistrate of his discretion 
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CALCUTTA MUNICIPAL ACT (BENG. | 

IH OE 1899) — concluded, 

under s. 452 of the Act. The Calcutta Municipal 
Act does not prescribe any period of limitation for 
an action under s. 449 or s. 450, but the Court 
■should, in directing a demolition, consider how far 
the delay in the institution of the proceedings would 
affect the action. Chuni La l Dutt v. Corpora- 
tion op Calcutta. (1906) . L L. R. 34 Calc. 341 

CALCUTTA SMALL CAUSE COURT, 

JURISDICTION OE. 

See Title. . I. L. R. 34 Calc. 823 

CANCELLATION OE INSTRUMENT. 

See Mahomed an Law. 

I. L. R. 31 Bom. 271 

CANTONMENTS ACT (XIII OF 1889). 

s. 13- 

— Supply — Intoxicating drug — Supply of liquor 
to a JEuropean soldier — Servant of a soldier 
buying hquor with soldier 3 s money for soldier 9 s 
use — The accused, a servant of a soldier, bought 
with his master’s money liquor from a shop in 
obedience to bis master s directions and gave it to 
Mm. On these facts, the Magistrate held that the 
act of the accused amounted to "supplying” 
liquor to a soldier within the meaning of the term 
as nsed in s. 13 of the Cantonments Act (XIII of 
1889), and convicted and sentenced him under the 
-section. Held, reversing the conviction and sentence, 
that the term “ supply ” in s. 13 of the Cantonments 
Act (XIII of 1889) must have a restricted meaning 
put upon it and it is inapplicable in the case of a 
servant giving his master liqnor belonging to the 
master himself. Its context "barters or sells” 
indicates that It has the same idea underlying it in 
common with them. It also must relate to a trans- 
action between two persons dealing at arm’s length 
■and therefore independent of each other. Emperor 
v. Pascal Shimau (1907) L L. R. 31 Bom. 523 

CARREERS. 

— Contract to carry partly by river and partly 
by land — Liability of carriers— Damages— Divi- 
sible contract— Carriers Act (III of 1865), ss. 3 
to 5, 8 — Hallways Act (IX of 1890), s . 75 — Bx- 
cepted articles —Misdescription of goods. — In a 
suit for damages for I ss of goods carried partly in 
steamers of one company and partly by trains of 
another, the plaintiff failed to declare the value and 
^description of the goods as required under the provi- 
sions of the Carriers Act and the Railways Act; : — 
Meld, that so far as the journey is by river, the 
-steamer company is entitled, as regards the acts of 
its agents and servants, to the protection afforded by 
•"the provisions of the’Carriers Act, and so far as the 
journey is by rail, it is similarly entitled to claim 
3he protection afforded by the Railways Act. Le 


CARRIERS— concluded, 

Confeur v. The London and South- Western Rail- 
way Company, L. R. I Q. B, 54, and Baxendale v. 
The Great Bastern Bail way Company, 33 L. J . Q. 
B. 137 , referred to. Nabang Rax Agarwalla u. 
Rivers Steam Navigation Company, Ld. ( i 907)- 
I. L, R. 34 Cale. 418 


liability of— 

See Carriers . I. L. R. 34 Calc. 419 
See Railway Company. 

— Carriers Act (III of lS6o),ss. 3, 8, and 
9 — Through boohing of goods by steamer and 
rail — Liability of Steamer Company for loss 
during transmission by rail — Bail ways Act (IX 
of 1390), s. 75.— The plaintiffs consigned a parcel of 
silk articles through the India General Steam Navi* 
gation and Railway Company, Ld , for delivery 
at Khagra, knowing that the articles would be 
carried in the fust instance by the defendant com- 
pany, then by the Eastern Bengal State Railway, and 
i then by the East Indian Railway Company. They 
did not declare the value of the articles, which 
exceeded R100, nor disclose the contents of the parcel. 
It was fonnd that the goods were lost after they had 
been made over to the Eastern Bengal State Railway. 
Meld, that the agreement w’as in substance with 
both the Steam Na'v igation Company and the Rail- 
way Companies and the former could not be held 
responsible for the loss. Namng Bai Agar walla 
v. Rivers Steam Navigation Company, I. L. B. 34 
Calc. 419 . 11 C. W. N. 1071, followed. Goyttl 
Chandra Das v. India General Steam Naviga- 
tion anr Railway Company, Lr.-(1907). 

II C. W. N. 1076 

CARRIERS’ ACT (III OE 1865). 

ss. 3, 5, 8— 

See Carriers . I. L. R. 34 Calc. 419 
ss. 3, 8, 9 — 

See Carriers, Liability op. 

11 C. W . N. 1070 


CASH ALLOWANCE. 

See Pensions Act. 

I. L. R. 31 Bom. 512 

CATTLE, ILLEGAL SEIZURE OP. 

See Jurisdiction. 

I. L. R. 34 Calc, 920 

CATTLE TRESPASS ACT (I OE 1871). 

See Jurisdiction op Criminal Courts, 
s. 20, Seb. II— 

— Illegal seizure of cattle — “ Offence 99 — Bower 
of District or specially authorized Magistrate to 
transfer such case — Sttbordiniie Magistrate, power 
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CATTLE TRESPASS ACT (I OP 1871)— 

concluded. 

of, to try — Criminal Procedure Code (Act V of 
2898), ss.4{a), 192, and Sell. 11, last clause.— The 
illegal seizure or detention of cattle, referred to in 
s. 20 of the Cattle Trespass Act (1 of 1871), is an 
“offence” under s. 4 (o) of the Criminal Procedure 
Code of 1898 and is, by virtue of the last clause of 
Scb. II thereof, triable by any Magistrate ; and 
though, under s. 20 of the Cattle Trespass Act, a com- 
plaint of such illegal seizure or detention must be 
entertained by a District Magistrate or one specially , 
authorized as required by the section, such Magistrate 
has power, under s, 192, to transfer such cases, after 
taking cognizance, to any Subordinate Magistrate 
for triah Sham a v. Leehhu Shelch , 1. L. P.23 
Calc. 300, and Paghu Singh v. Abdul Wahah, 

I. L. P. 23 Calc. 442, declared obsolete Budhan 
Mahto v. Issue Singh (19o7) 

I. L. K. 34 Calc. 926 
/ 

CAUSE OF ACTION. 

See Civil Procedure Code, s. 43. 

I. L. R. 29 AH. ?56 
See Defamation. I. L. R. 34Cale. 48 
See False Imprisonment. 

I. L. R. 29 AIL 44 
See Joindeb op Causes of Action. 

See Limitation Act, Sen. II, Abt. 49. 

I. L. R. 30 Mad. 12 
See Possession. . I. L. R. 29 AIL 52 
—■misjoinder of— 

See Ciyil Pbocedube Code. 

I. L. R. 31 Bom. 516 
See Misjoindeb. 1. 1*. R. 34 Calc. 662 

CENTRAL PROVINCES CIVIL COURTS 
ACT (H OF 1904). 

L L. R. 34 Calc. 636 

CERTIFICATE, EFFECT OF. 

See Public Demands Recovery Act, 
ss. 8, 10 . I. L. R. 34 Calc. 811 

CERTIFICATE OF SALE. 

See Sale bob Abbeabs op Revenue. 

I. L. R. 34 Calc. 381 

« CERTIFIED PURCHASER.” 

* See Civil Pbocedube Code (Act XIV op 
1882), s. 317. I. L. R. 31 Bom. 61 

* 

CESS, ASSESSMENT OF. 

—Cess Act (IX of 1880, 3 . C.J, ss. 4, 41— 
Mela, profits of, if asssessable with road cess — 

** Annual value u Pent ”—<* Tenure-holder" 
^Stall-holders and vendors at mela, if tenants 


CESS, ASSESSMENT OF— concluded. 

or mere licensees — “Immoveable property 93 ' — 
Levy of cess over and above income-tax, if 
legal. — It cannot be affirmed as a general 
proposition that the liability to pay income- 
tax cairies with it as a necessary consequence exemp- 
tion fiom Road and Public Works Cesses. TJmedl 
Pasul Shaha FaJcir v. Anath Bandhu Chow-- 
dhuri, I. L. P. 28 Calc . 637, considered and 
explained. A mela is annually held for 20 days- 
from the 5th to the 25th Falgun on lands which 
are included in the Jot es or holdings of agricultural! 
tenants (but on which no crops are standing at the 
time the fair is held) under an arrangement between 
the zemindar and the holders of the mela to which 
the tenants are not parties. The Collector assessed 
Road and Public Works cess not only on the rents 
paid to the zemindar by the raiyats, but also on the 
profits realised by certain ijaradars under the mela- 
holders from the stall-holdeis and vendors of live* 
stock, etc., at the mela. Held, that these profits are 
not rent payable by either cultivating raiyats or by 
other persons in the actual use or occupation of land' 
within the definition of f annual value 9 in s. 4 of 
the Cess Act and cannot be assessed with road-cess* 
Per Rampini, C.J. — The profits of a mela may 
come within the definition of rent paid for the actual 
• use and occupation of land by persons other than 
cultivators or of immoveable property as defined in 
s. 4 of the Cess Act. But whether in any particular 
case they do so or not will depend on the terms of 
the lease m that case. Per Brett and Woodboffe„ 
JJ.—-A mela or fair does not come within the- 
definition of immoveable property in s. 4 of the Cess- 
Act. The holders of the mela in this case or the* 
ijaradars under them are licensees and not tenure- 
holders within the Act. Per Rampini, C.J . — 
The definition of tenure-holder in the Act is very- 
wide and may include persons m the enjoyment of 
the profits of a mela. But whether in any particular 
case such persons are tenure-holders or not will 
depend on the terms of the lease. Per BbetT and 
Woodroffe ,JJ. (Rampini, C.J., Mookeejee, J. y 
contra ). — The definition of “annual value” con- 
! templates that the rent shall he payable by persons* 
in occupation during the year, not by persons occu- 
pying the land for 20 days during each year. Per 
Mookebjee, J . — The stall-holders and other 
persons attending the mela for the purpose of selling- 
articles of merchandise are licensees and not tenants. 
Per Rampini, C.J . — The sums payable by stall- 
keepers may come within the definition of rent. 
Secbetaby of State fob India v. Kabuna Kanta. 
Chowdhuby (1907) . 11 C. W. N. 1053;, 

I. L. R. 35 Calc. 82. 

CESS ACT (BENG. IX OF 1880),- 

ss. 4, 5, 6— 

See Cess, assesment of. 

11 C. W. N 1053 : I. L.R. 35 Calc. 82; 
CESTUI QUE TRUST. 

— Appointment of Cestui que trust as trustee — 
Indian Trusts Act (II of 1882). — There is no* 
provision in the Indian Trusts Act (II of 1882) th«fc 



( 50 ) 


( 49 ) ' DIGEST OF CASES. 


CESTUI QUE TRU ST — concluded. 

a cestui que trust shall not be appointed a trustee. 
He is not as such incapacitated from being trustee 
for himsell and others ; but as a general rule he is not 
altogether a fit person for the office in consequence of 
the probability of a conflict between his interest and 
his duty. Ashidbai ^ Abdulla (1906). 

X. L. B. 31 Bom. 271 


CHAIBMAN OF MUNICIPALITY, 
POWER OF. 

See Damages, suit fob. 

I. L. E. 34 Calc. 863 


CHALGENI OB MULGENI TENUBE. 

See Landlord and Tenant. 

I. L. B. 30 Mad* 528 


CHAMBER JUDGE. 


CHABGE TO JUBY— concluded. 

1. MISDIRECTION. 

I * — Misdirection - Criminal Procedure Code 
(Act V of 1898 J* ss. 297, 537— > Judge hound 
to state all the elements of offences and deal with 
evidence , differentiating evidence against each of 
the accused — Failure to do so not a mere irregu- 
larity — Under s 297 of the Code of Criminal Pro* 
cedure, the Judge must explain to the jurv all the 
essential elements of the offence with which the 
prisoner is charged. An omission to do so is not a 
mere irregularity within the meaning of s. 537. It 
is a failure to comply with an express provision of the 
law and will vitiate the conviction. Die Judge- 
should also point out to the jury the evidence against 
each of the accused and the circumstances which 
distinguish the cases of some of the accused from that 
of the others. Mangan Das v. Emperor , I. L. Jg. 
29 Calc . 379, referred to and followed. Mabi 
Valayan v. Emperor (1906). 

I. L. B. 30 Mad. 44 


See GUARDIAN AND WAEDS ACT. 

I. L. B. 31 Bom. 590 


CHABGE. 

See Charge to Juby. 

See Ckiminal Pboceduee Code. 

I. L. B. 31 Bom. 218 
See False Chabge. 

See JoifctDEB of Chaeges. 

See Tbansfeb of Pbopebty Act (IV of 
1882 ), s. 88 . L L. B. 29 All. 205 

— —heads of — 

See JUBY, TBIAL BY. 

I. L. B. 34 Calc. 698 

—payment of— 

— Equity in favour of a person paying 
off a subsisting charge on property. — Where there 
is a subsisting charge on certain property paid off by 
the person in possession, it is equitable that when the 
plaintiff reclaims the estate, credit should be given 
to that person for* the payment of the mortgage which 
the plaintiff would have had to meet, Mahomed 
Shumsool v. Shewuhram , L . R. 2 I. A. 17 s Lomba 
Qumaji v. Yishwanath Amrit , ( 1893 ) P. J. 301 , 
and Manu y. Kedu , (1894) JP. J . 39, followed* 
Ashidbai v. Abdulla ( 1906 ). 

L L. B. 31 Bom. 271 


CHABGE TO JUBY. 

1. Misdibection. 

recording of— 

See Misdibection. 

I.L. 


Col. 

50 


E. 34 Calc. 898 


See JUBY, TBIAL BY. 


2. — Charge to jury —Misdirection fo the 
Jury . — The omission by the Judge in hii 
charge to the jury to mention the fact of the 
original witnesses named in the first information 
having been abandoned by the prosecution, of two of 
them having given evidence for the defence, and of 
the witnesses actually examined for the prosecution 
being entirely new witnesses, is a sufficient misdirec- 
tion to justify the setting aside of the conviction. 
Dasarath Mandal v. Emperor (1907). 

I. L. B. 34 Calc. 325 

3. — Trial by Jurtt - Misdirection — Expres- 

sion of opinion 5y Judge on facts — Omis- 
sion to point out material evidence — Charge , heads 
of— Venal Code (Act XLV of I860), s. 325 .— An 
expression of opinion by the Judge on the facts 
without telling the jury that they are at liberty to 
form their own opinion in regard thereto, and also 
without cautioning them to give the accused the- 
benefit of a reasonable doubt, amounts to a misdirec- 
tion. Where the medical opinion was that the injuries 
of the deceased were not, in the case of a man in 
ordinary health, dangerous to life : Held, that the 
Judge should have specially called the attention of 
the .Jury to such opinion. Where the accused were 
charged under ss. 147, of the Indian 

Penal Code : Reid, that they could not he convicted 
under s. 325 of the Penal Code as they had not been 
called upon to meet such a charge, and it was not’ 
minor to, or included in, a charge under's. of the 
Code. Earn Sarup Eat v. Emperor , 6 C. W. Y. 98, 
followed. It is not only desirable but necessary that 
the charge should be recorded in an intelligible form 
and with sufficient fulness to satisfy the Appellate Court - 
that all points of law arising in the case were clearly 
and correctly explained to the jury. The omission to 
instruct the jury as to their verdict, if they found that 
there was no unlawful assembly but that hurt was 
caused by any one or more of the accused, is a serious- 
misdirection. Panchu Das ». Emperor (1907). 

L L. B. 34 Calc. 698 : 11 C. W. 1ST. 088= 
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CHARITABI iE BEQUEST. 

See Hindu Law—' W ill. 

I. B. R. 34 Calc. 5 

See Will . . 1. 1*. R. 31 Bom. 583 

CHAUKIDAR. 

See Penal Cole (Act No. XLV of I860), 
s. 223 * . I.L. R. 29 All. 377 

CHAUKIDARI ACT (BENG. VI OF 1870). 
s. 55 — 

— Revenue Sale Late (Act XI of 1859), 
ss. 5, 6 — Jurisdiction of Collector to sell jor 
three y eats’ assessment — It regularities — Where a 
sale 'was held for the ai rears of ehaukidari assessment 
for three jeais by a t ollector undei s. 55 of the 
•Chaiikidari Act and a notice 'was served under s. 6 of 
Act AI of 1859 : Held . that it was a mere irregu- 
larity which did not render the sale a nullity. 
■Jotindea Mohon TaguEE r. Jggendra Nath Roy 
(1907) 11 C. W. NT. 1107 

CHAUKIDARI CHAKRAN LANDS. 

1. — . Limitation Act (XV of 1877), Sch. II, 
Arts. 113, 142, 144—ChauJctdam chakran lands 
* — Resumption hy Government — Putin lease - Suit 
by putnidar for possession of the chahran lands — 
Village ehaukidari Act (Bengal Act VI of 1870), 
ss. 4S, 51 , — By % irtue of a putm lease granted by 
the defendant landlord in 1854, the plaintiff was 
-entitled to the ehaukidari chakran lands of the mehal, 
which were subsequently resumed by Government, 
and not made over to the zemindar till 1899. Upon 
a suit hy the putnidar to reeo\ er possession of the 
chakran lands, the defendant contended that the suit 
was ^ barred by limitation under Art. 113 of the 
Limitation Act. Meld that, inasmuch as the lands 
were not in possession of the plaintiffs nor m that of 
ihe defendant, until they weie made over to the latter 
-hy^ Government, the suit was one for the specific 
performance of the contract of 1854, and the period 
-of limitation applicable -would therefore be that 
prescribed by Art 113, and not Art. 142 or Art. 144 
of Sch. II of the Limitation Act. Ran jit Singh v. 
Radha Cbaban Chandra (1907). 

I. L. R. 34 Calc. 564 

2. — Resumption by Government — Puini lease 
—Right of putnidar in the resumed lands — 
Bengal Act VI of 1870, s. 51. — By a putm lease the 
zemindar transferred all the lands appertaining to an 
•estate to the putnidar for an annual rental Subse- 
quently the Collector resumed all the ehaukidari 
.chakran lands situate within the said estate, under 
Bengal Act VI of 1870, and transferred them to the 
zemindar of the estate, who again settled the lands 
with some tenants. The putnidar brought a suit for 
recovery of possession of those lands on the ground 
that he was entitled to them under the terms of the 
putm lease. Meld, that the putnidar was entitled 

the possession of the disputed lands on condition 


CHAUKIDARI CHAKRAN LANDS— 

concluded . 

of his paying the additional revenue assessed thereon 
hy Government Kashtm Sheik v Prasanna Kumar 
Alukerjee, I L. R. 33 Calc. 596 , distinguished. 
Per Mooeebjee, J —Under s. 41 of Reg. VIII of 
1793 the ehaukidari chakran lands must be taken to 
form a part of the parent estate, in winch they are 
situated. Jay Kishen Mookerjee v. The Collector 
of Bast Burdwan, 10 Moo . I. A. 16, and Jonah Ali 
v. Rahibuddin MallxTc, 1 C. L. J. 303, referred to. 
Even if the effect of the resumption proceedings 
under Bengal Act VI of 1870 was to create a new 
title in the zemindar, the rights of the putnidar 
would be protected by s. 51 of the Act. Kazi 
Newaz Khoda v . Ram Jadtt Dey (1906). 

I. L. R. 34 Calc. 109 

CHEATING. 

See Penal Code (Act XLV op 1860), 
ss 280, 420 . IL R. 29 All. 141 

CHILD WITNESS. 

See Witness . . 11 C. W. N. 51 

CHOTA NAGPUR ENCUMBERED 
ESTATES ACT (BENG. VI OF 1876). 

s. 10— 

— Jurisdiction — Lease of land lying 
outside Chota Kagpur — Question of law taken 
for the first time in second appeal . — Where a 
certain estate in the district of Manbhum was taken 
charge of under the Chota Nagpur Encumbered 
Estates Act, and thereupon the manager proceeded 
to cancel under that Act a lease of land lying in the 
district of Bankura : Meld , that the Act had no 
application inasmuch as the Act applies only to 
land in Chota Nagpur. The High Court allowed 
this question to be raised for the first time m second 
appeal. Ajodhya Nath Chowdhury v. Keshttb 
Chandba Mukerjee (1907) . 11 C. W. N. 1127 

CHOTA NAGPUR LANDLORD AND 
TENANT PROCEDURE ACT (BENG* I 
OF 1879). 

ss. 123, 125— 

— landlord and tenant — Decree for consolidated 
rent of several tenures, toh ether bind tenures — Decree 
whether obtained against sole recorded tenant — Onus 
— Right of auction-purchaser of share in tenure . — 
A decree for the consolidated rent of several tenures 
held by the same tenants does not bind tbe tenures 
or any of them. Where a tenure was sought to be 
sold in execution of a decree for rent obtained against 
one of the tenants, after the shares of ‘the other 
tenants had passed by auction sale to a stranger on 
the allegation that the tenant against whom it had 
been obtained was the sole recorded tenant of the 
landlord : Meld, that whether this was so or not was 
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CHOTA NAGPUR LANDLORD AND 
TENANT PROCEDURE ACT (BENG. 
I OP 1879) — concluded !. 

a matter specially within the knowledge of the land- 
lord and the onus was on him to prove it. Baikanta 
Nath Boyd. Thakur Debend ba Nath Sahi (1906) 

11 C. W. IN. 676 

4e CHOWDHRIS/* SUIT FOB DECLARA- 
TION AS. 

See Declaratory Decree, Shit tor. 

I. L. B. 29 All. 683 

CIRCUMSTANTIAL EVIDENCE. 

See Murder . . 11 C. W. N. 1085 

CIVIL COURT. 

See Jurisdiction or Ciyil Courts. 

inherent powers of— 

See Guardian - ad lit eh. 

I. L. B. 29 AIL 640 

CIVIL COURTS ACT (XII OF 1887). 

ss. 18, 19, 21— 

See Restitution op Conjugal Rights. 

I. L. B. 34 Calc. 352 

CIVIL PROCEDURE CODE (ACT XIV 
OF 1882). 

— s. 2 — 

See Appeal . I. L. R. 34 Calc. 584 
s. 11— 

See Bombay Municipal Act. 

I. L. R. 31 Bom. 604 

. s. 13— 

See Hindu Law . IL.R. 29 AIL 331 

s. 13, Expl. 11 — 

See Res judicata. 

I. L. R. 34 Calc. 223 

ss. 13, 562 — 

See Res judicata. 

I. L. R. 30 Mad 203 

s. 13- 

— Res judicata — Award of committee of 
taluqdars appointed under s. 3 of the Oudh 
Estates Act (I of 1S69J — Question of adop- 
tion — Claim informer suit as adopted son — Estop - 
pel — Evidence and proof of adoption Evidence 
, of adoption where lapse of time precludes proof — 
Presumption as to probability from conduct of 
parties.— In a suit by the appellant against the 
Tespondent for a share in certain family property 
•the question was whether the respondent had been in 


CIVIL PROCEDURE CODE (ACT XIV 

OF 1882) — continued . 

1853 validly adopted into another family. Meld, 
that the committee of taluqdars appointed under 
s. 33 of Act I of 1869 (Oudh Estates Act) to decide 
on claims for maintenance is not such a Court as is 
described by s. 13 cf the Code of Civil Procedure (Act 
XIV of 1882), and their aw nrd refusing the respondent 
maintenance in his own family on the ground that 
he had been adopted into another w as therefore not 
res judicata in the present suit Die committee had 
no jurisdiction to decide the question of adoption, and 
the affirmation of their aw r anl by the Financial Com- 
missioner could not give judicial validity to their 
decision on a point outside their jurisdiction. The fact 
that the respondent had in 1 879 on the death of his 
alleged adoptive mother claimed to succeed her as the 
adopted son of her deceased husband, and so secure 
the succession to w hich the predecessor in title of the 
appellant was then entitled, though he did not 
oppose the respondent's claim, did not estop the 
respondent from denying the aliened adoption m 
this suit To establish the fact of a % alid adoption 
it w T as essential for the appellant to show that it was 
made by the direction of the deceased husband of 
the adoptn e mother, and that the respondents father 
had given him in adoption. In the absence of proof, 
which the lapse of time made impossible, it was 
incumbent on the appellant, before any presumption 
that those conditions w T ere fulfilled was justified, to 
establish an initial probability that the adoption was 
likely to have been validly made, and that the conduct 
of the parties cognizant of the facts had at least been 
consistent with such an hypothesis. But the evidence 
rather showed the contrary ; and no weight could be 
given to the statements" of the respondent, as they 
fell short of founding an estoppel, and as he had 
asserted or denied the adoption just as it suited his 
purpose throughout the whole of the protracted 
litigation between the members of the family. Har- 
SHANKAR PARTAB SlNGH V, RaGKURAJ SlNGH 

(1907) I. L. R. 29 AH. 519 ; L. R. QA I. A. 125 
| ss. 13, 43— 

— Res judicata — Usufructuary mortgage— Suit 
for possession of mortgaged property 

Tender of mortgage money —Deposit in Court — 
j Redemption decree — Second suit to recover 'mesne 
* ptofits from the date of deposit to the date of 
recovery of possession of mortgaged property — 
Transfer of Troperfy Act (JV of !8S2J } ss. 62, 83 
— Rosition of mortgagee in possession after the 
tender or deposit of mortgage money . — In 1884 the 
plaintiffs executed a usufructuary mortgage in 
favour of the defendant and placed him in possession 
i of the property. In 1901 the plaintiffs tendered the 
amount of the principal to the defendant, but it was 
not accepted. The plaintiffs in consequence filed a 
suit, under s. 62 of the Transfer of Property Act (IV 
of 1S82), to recover possession of the mortgaged 
property, and at the same time under s. 83 of the Act 
deposited the amount of the principal in Court as the 
amount payable on the mortgage. The Court passed 
a decree for possession. In 1904 the plaintiff filed 
another suit to recover mesne profits from the 
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CIVII, PROCEDURE CODE (ACT XIV 
OF 1882) — continued. 

defendant from the date of the deposit to the date 
when he recovered possession of the mortgaged 
property from the defendant in execution of the 
redemption decree in the previous suit The claim 
was disallowed on the ground of res judicata Held, 
that the plaintiffs having failed to ask for mesne 
profits in the previous suit, his present claim was 
barred either under a. 13 or 43 of the Civil Procedure 
Code (Act XIV of 1SS2). The profits derived by a 
mortgagee after a proper tender made or after the 
amount due has been deposited m Court are profits 
for which he has to account to the mortgagor in 
virtue of a liability tacked on, so to say, by the 
statute to the mortgage contract j and as such a claim 
to them by the mortgagor is one aiising from and 
connected with his right to redeem or lectner posses- 
sion of the propei t\ From the date of the tender or 
of the deposit, as the case may be, the mortgagee 
continues as mortgagee but w ith a statutory liability 
to account for the profits received by him from that 
date. He is not then a mere trespasser hut a mort- 
gagee still, holding the property as a kind of trustee 
for the mortgagor and as such accountable to the 
latter for the profits. Rukhminibai v . Venkatesh 
(1907) .... I. L. R. 31 Bom. 527 

— — 8. 28— 

See Misjoinder , I, L. R. 34 Calc. 002 
a. 27 — 

See Pasties, Substitution of. 

I. Iu R. 30 Mad. 419 

s. 28— 

—-Mi * joinder of parties and causes of action — 
“In respect of the same matter meaning of — 
Practice.— The plaintiff sued two sets of defen- 
dants to recover from either the one or the other 
a sum of money for the rent of his godown. The 
plaintiff agreed to let a godown to defendants 
T — 6 from 1st May 1906. At the date of the agree- 
ment the godown as in the possession of Messrs. 
J y*. and Co. Defendants 1 — 6 alleged that they did 
not get possession of the premises in terms of this 
agreement ; that only one compartment out of three 
was given to them on the 22nd May ; that they did not 
get possession of the other two compartments and in 
consequence they had to hire other premises. Messrs. 
21. and Co, pleaded that there was an oral agreement 
with the plaintiff that they should occupy the 
godown till the end of May *1906 j that they gave 
up possession of one compartment of the godown 
before the 22nd May 1906, and on the 22nd May they 
gave up possession of the remaining portion to the 
plaintiff and the first set of defendants. The defen- 
fi&ats all pleaded that the suit as framed was bad by 
reason of misjoinder of parties and of causes of 
action. Meld, disallowing the objection, that the 
suit was properly constituted* The most convenient 
w &y to try all the questions arising between the 
plaintiff and the defendants and the two sets of 
defendants inter se would be by one suit where all 
the three parties are before the Court as parties. '1 he 


1 CIVIL PROCEDURE CODE (ACT XIV 
I OF 1882) — continued . 

subject-matter in respect of which the plaintiff seeks- 
relief is the rent of his godown. It is the same 
matter as regards both sets of defendants, and both 
sets of defendants are interested in tbe adjudication 
of the questions involved in the suit. The general 
principle governing the joinder of defendants would 
seem to he that there must be a cause of action in 
which all the defendants are more or less interested,' 
although the relief against them may vary, but that 
separate causes of action against separate defendants 
quite unconnected are not involving any common 
question of law or fact cannot safely he joined in 
one action. The object of s. 28 seems to be to avoid 
multiplicity of suits if it could be done without 
embarrassment to any of the defendants. Madan 
Mohun Lai v. Holloway, I. L. 72 12 Calc . 555, 
followed; Sadler x. Great Western Mailway Com - 
pany , [7896] A. C . 450 , distinguished. Mowji Monji 
v Kuverji Xanaji (1907) I. L. R. 31 Bom. 518 

S. 43- 

— Suit to recover fees for medical attend * 
ance — Fees partly secured by a promissory note 
— Separate suits upon the promissory note and 
for the unsecured balance — Latter suit barred 
A, a doctor, agreed with B to accompany B to 
Hardwar as his medical attendant on a fee of 
R100 a day. After seven days B gave A a promissory 
note for Rs. 700 representing seven days' fees. B, 
who was a vakil, also promised to assist A 
professionally in certain litigation. B , however, died 
before he could fulfil his agreement to render profes- 
sional services. A sued B f s son upon the promissory 
note first, and subsequently in a separate suit for the 
balance of his fees for attendance at Hardwar, under 
the alleged agreement and for fees for later atten- 
dance at Benares. Held, that the second suit was 
barred by the provisions of s. 43 of the Code of 
Civil Procedure so far as the fees for attend- 
ance at Hardwar were concerned, though not in 
respect of the other fees claimed. Pbeonath 
Mukebji v. Bishnath Pbasad (1906) 

I. L. R. 29 ALL 256 

s. 44, Rule (b) - 

~ Meaning of the rule — Claim by at* 
heir “ as such.” — H. brought a suit against M . 
and others, the executors of I . in which two 
causes of action were united. One was in 
respect of property in the possession of the 
defendants which the plaintiff claimed by right of 
inheritance to her father JE'. S. } and A., his widow. 
The other claim was in respect of money alleged to- 
have been paid bv the plaintiff to J. and invested hy 
him on her behalf. The defendants contended that 
there was a misjoinder of causes of action : Held by 
Batty, «7., following Ashabai v, Haji Tyeb Haji 
Mahtmfulla, I. X. M . 6 Bom. 399, that there was a 
misjoinder within the meaning of s. 44 (b) of the 
Civil Procedure Code The plaintiff appealed. 
Held, (reversing the decision of the lower Court) 
that the first of the two causes of action above set out 
was not a claim by an heir as such. Ashabai 
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civui procedure code (act xiv 

OP 1382) — continued . 

Haji Tyeb Haji Rahimtulla, L L. B* 6 Bom. 399 , 
not followed. Per Jenkins, C,J .— Those to whom 
rule (b) of s. 44* of the Code relates have the common 
characteristic that they owe their legal condition to 
the death of another. But there are others of whom 
this can be predicated as, for instance, legatees or 
next-of-kin, who are not named in rule (6i). 
Executors, administrators, and heirs have the 
characteristic in common, not shared by legatees and 
next-of-kin, namely, that not only do they acquire 
title from the deceased, but they may rep e sent him. 

In this is to be found the clue to the meaning of 
the rule Hafizaboo v. Mahomed C as sum (1906) 

1. U R. 31 Bom. 105 

s. 45— 

See Agba Tenancy Act. 

I. Is. R. 29 AIL 18 

— Misjoinder of causes of action — Multi - 
fariousness — Property claimed under one title 
from defendants professing to hold tinder various 
titles. — The plaintiffs sued as heirs of their father 
to recover various portions of tlieir father’s estate ! 
from the hands of different alienees. Meld, that the 
fact that the defendants set up different titles 
to the various portions held hv them would uot make 
the suit bad for multifariousness The plaintiffs had 
one cause of action, namely, the right on the death 
of their father to recover their shares of his property. 
Oaneshi Lai v. Khairati Singh , L L. B . 16 All. 279, 
•distinguished. Ishun Chunder Basra v. Bameswar 
Mondol , I. L. B. 2d Calc . 881, Hundo Kunvsar 
Hasher v. Bonomali Gayan, I. L. B. 29 Calc . 
871, Indai Kuarv. Gur Prasad,!. L.B.ll All. 
33, and Mashar Ali Khan v. Sajjad Husain \ 
Khan, I. L. B. 2d All 358 , referred to. Pabbati 
Kunwae v. Mahmud Fatima (1907) 

I. UR. 29 All. 267 

s. 54— 

— Rejection of plaint— Procedure — Plaint not 
to be rejected in part Held, that under s. 54 of 
the Code of Civil Procedure a Court cannot reject 
a plaint in part. BaGHUBAKS Pubi v. Jyotis 
Swabupa (1907) * I. U R. 29 All. 325 

s, 54, el (b) - 

See Plaint, eejeotion op. 

I. U R. 34 Calc. 20 

— — ss."55, 502, 506— 

See Bubden of Pboof. 

I. U R. 29 All. 184 

ss. 102, 103, 157— 

See Dismissal eob Default. 

I. UR. 30 Mad. 274 

ss. 102, 103, 157, 158- 

See Dismissal of Suit. 

IX. R. 34 Calc. 235 


CIVIL PROCEDURE CODE (ACT XIV 

OP 1882) — continued. 

103 — 

— Land Acquisition Act (I of tS94j , ss. 30 
53 and 54 — Reference to Civil Court for 

apportionment of compensation.— S. 103 of the 
Civil Procedure Code applies to a reference under 
s. 30 of the Land Acquisition Act, the party at 
whose instance the reference was obtained occupying 
the position of the plaintiff and his opponents that 
of defendants. Ezra v. The Secretary of State , 7 
. C. W. H. 24 9 : I.L. B. 30 Calc. 36 Kish an Chand 
I v. Lagan rath Prasad and Ganesh Prasad , I.L. B. 

• 25 All 133 , appro \ ed. Behary Lax Sub v. Xanda 
; Lal Goswami (1907) . . 11 C. W. 1ST. 430 

s. 108 — 

See Es parte Decree. 

I. UR. 29 AIL 823 

See Presidency Small Cause Courts 
Act. * . I. U R. 31 Bom. 45 

1. — Suit to set aside decree on the ground of 
fraud — Sole question raised already disposed 
of in proceedings under s. 103 of the Code 
of Civil Procedure. — In a suit to set aside a decree 
upon the ground of fraud, the sole fraud alleged 
was with respect to sen ice of summons on the 
defendant This question had already been gone 
into and decided by two Couits adversely to the 
defendant upon application made by him under 
s. 10S of the Code of Civil Procedure. Held, that the 
suit was not maintainable. Badha Raman Shah a 
v. Bran Hath Boy, 1. L . B . 23 Calc . 17 o, and 
Kkagendta Hath Mali at a v. Bran Hath Boy, 
I. L. B. 29 Calc 395 , distinguished. Puran 
Chand v. Sheodat Boy (1S06). 

I.U R. 29 All. 212 

2. - Decree ex parte - Application to set aside 

decree — Bight of representative to continue 
proceedings initiated by defendant. — Where 
proceedings under s. 10S of the Code of Civil Pro- 
cedure have been initiated by the defendant, the legal 
representative of the defendant is entitled to con- 
tinue such proceedings. Janhx Prasidw Suhhrani, 
I. L. 11. 21 All. 274, distinguished. Ganoda 
Prasad Roy v. Stub Harain Mukerjee , /. L B. 
29 Calc. 33, referred to. Beti Jeo v. Sham Bihari 
Lal (1907) . . . I. U R. 29 AIL 574 

3. — Ex parte decree against more defendants 

than one - Execution against some of the defend- 
ants — Application by the other defendants to 
set aside the decree — Limitation — Limitation Act 
(XV of 1677), Sch. II, Art. 164— When a 
decree is passed against more defendants than one, 
and the decree is executed against some of the 
defendants only, that is not a process for enforcing 
the judgment as against the other defendants, within 
the meaning of Art. 164, Sch. II of the Limitation. 
Act (XY of 1877). Bavji Bamchandra v, Bamji 
Bhihaji , (1888) P. J . 56, followed. Hanmant v m 
Shake: ab (1907) * * I. UR. 31 Bom. 803* 
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CIVII. PROCEDDBE CODE <ACT XIV 

OP 1882) — continued . 

— ss. 108, 540- 

See Ex parte Decree 

I. L. R. 30 Mad. 54 

ss. 108, 580, 582— 

—Limitation Act (XV of 1877), Arts. 164 , 
169 — Art. 164 applies when tins erved defendant 
seeks under s. 108 of the Code of Civil 
Procedure to set aside whole proceedings 
after appeal.— Alter an appeal is filed against 
the decree of a lower Court, the power to set 
aside the original decree on an application under 
s. 10S of the Code of Cn il Procedure becomes vested 
in the Appellate Court by \3rtue of s. 5S2 of 
the Code of Cnil Procedure Ramanadhan 
Chdtti v. Narayanan Chtttu L L. B 21 Mad. 
$02 i referred to An application to the Ap- 
pellate Court % a defendant, who was not duly 
served with summons in the lower Court and wdTo 
has not appealed to set aside the original decree 
under 10S of the Code of Civil Procedure i?, for 
purposes of limitation, governed by Art. 64 and not 
Art. 169 of Sch II of the Limitation Act Sankara 
Bhatta v. Subraya Bhatta (1907). 

L I*. R. 30 Mad. 535 

8. 130— 

See Inspection op Documents, 

I. 3h. B. 30 Mad. 230 

s. 146— 

See Written Statement. 

11 C. Vi/. N.Q71 

s. 199— 

See Judgment. I. L R. 34 Gale. 293 
s. 203, paras. (1), (2)— 

—Court ini ssted icith Small Cause Court powers 
— Decision — Reasons — Provincial Small Cause 
Courts Act (IX of 1S87J , ss 17 and 32,— The 
judgment of a Court invested with Small Cause 
Court powrers need not contain more than the points 
for determination and the decision thereupon; the 
practice and procedure of such Courts being deter- 
mined in the matter of judgments by paragraph 
(I) of s. 203 of the Civil Procedure Code (Act XIV 
of 1882). Bamchandra v. G-anesh , I. L . B. 23 
Pom. 3S2 , dissented from. JXarayan v. Bhagu 
(1907) . . . . I. L. B. 31 Bom. 314 

ss. 200, 622— 

— Judgment — Decree — Addition to the decree not 
warranted by the judgment — Jurisdiction— 
Revision.— Proceedings under s. 206 of the Civil 
Procedure Code (Act XIV of 1882) terminate 
in on order, and such an order can be dealt with 
in revision under s. 622 of the Civil Procedure Code 
(Act XIV of 1882). The order under s. 206 of the 
Civil Procedure Code (Act XIV of 1882) is beyond 
jurisdiction if it makes an addition to the decree 
not warranted by the judgment. Bai Shri Vaxtuba 
v . Agarsangji (1907) . I. Ii. B. 31 Bom. 447 


CIVIIi PROCEDURE CODE (ACT XIV 
1882) — continued . 

s. 210— 

—Power of Sigh Court to make its money' 
decrees payable by instalments. — Under s. 210 
of the Civil Procedure Code this Court has the 
power to make its money-decrees payable by 
instalments. Per Curiam — The general impression 
prevailing in the minds of money-lenders in 
Hombay, as echoed in the plaintiffs affidavit, 
that in all cases they can defeat the provisions of 
the Code as to payment by instalments and get 
i a decree for immediate payment by avoiding the 
j Small Causes Court and coming to this Court, 

! is erroneous and needs to be corrected, Poma 
i Dongra ©. William Gillespie (1907). 

I. L. R. 31 Bom. 348 

| ss. 223, 229, 229B— 

See Execution op Decree. 

I. L. R. 34 Calc. 576 

ss. 223, 258, 049— 

- See Execution op Decree. 

I. Ii. R. 30 Mad. 537 

s. 230— 

See Execution op Decree. 

11 C. W. H. 440 

— Execution of decree — Decree on appeal 
modi fying the first decree. — A decree for 
payment of money was modified on appeal. 
Held, that the decree to be executed being the 
decree made on appeal, the twelve years mentioned 
in s. 230 of the Code of Civil Procedure would 
run from the date of the appellate decree. 
Mahomed Mehdi Bella v. Mohini Kanta Saha 
Chowdhry (1907) . X L. R. 34 Calc. 874 

s. 232— 

See Step in Aid op Execution. 

I. Ii. R. 20 Mad. 541 

— Execution — Bxecution of money -decree ~ Trans* 
fer of the decree to one judgment-debtor — Execu - 
tion of the decree by one judgment-debtor ^ against 
his co-judgment-debtor allowed where the 
decree is passed against them as legal repre* 
sentative of the deceased relations and against the 
property of the deceased — Direction in the decree 
that the personal liability of the judgment -debtors 
be determined in execution proceedings does not 
make the decree a money-decree. — C obtained a 
decree against P as tbe legal representative of A 
and against S as tbe legal representative of L. 
It directed, among other things, that C should recover 
R22,748 and costs from the property of A and 
L\ that C was entitled to get back from the 
possession of P and S as heirs respectively of A 
and Z all books of account, bonds and other papers 
belonging to C * s father ; and that “it will 
be decided during tbe execution proceedings as to how 
far the heir defendants are personally liable in this- 
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CIVIL PROCEDURE CODE (ACT XIV 
OP 1882) — continued. 


suit.” 0 died after lie had obtained this decree leaving 
p as bis beir, to whom tbe decree was transferred by 
operation of law, P then applied for execution 
of tbe decree _ against S. Tbe Subordinate Judge 
rejected tbe application on tbe ground that P was 
precluded by tbe proviso to s. 282 of tbe Civil 
Procedure Code from executing tbe decree against bis 
co -judgment-debtor S. Meld > (1) tbat there was 
nothing in tbe decree which saddled P and S with 
any personal liability to pay money, either jointly 
or severally ; the amount of Bs. 22,748 and costs 
which was recoverable under the decree was made 
payable not by P and 8, but out of tbe property of 
A and L ; {2) that although by reason of the 
direction in the decree tbat the question ^ of 
tbe personal liability of P and S should he determined 
in execution proceedings there might be subsequently, 
when tbat liability bad been determined, a decree 
for money against them; until then it was a mere 
contingency, which would not make the decree as 
for money against P and 8 : (3) that therefore P 
Wiis entitled to execute the decree against the estate ot 
JL in tbe bands of 8. In s. 232 of the Civil Proce- 
dure Code (Act XIV of 18S 2) the phrase a decree 
for money against se\ eral persons ” means a personal 
decree for the payment of money by two or more 
defendants jointly. Clause (b) of the. proviso to 
the section does not extend to a decree which may be- 
come a decree for money against several persons on 
determination by the Court. It applies only where 
in the decree there is a distinct order upon the 
defendants personally to pay the money. Pas A- 

SraDBABAI (1907) i Xi. R. 31 Bom. 308 


ss. 234, 244— 

See HrsDir Law . I. L. R. 34 Calc. 642 


CIVIL PROCEDURE CODE (ACT XIV 
OE 1882) — continued, 

rateable distribution of the sale-proceeds amongst 
them, and one of them appealed against that order,, 
the judgment-debtor himself remaining indifferent : 
Meld, that no appeal lay, an attaching creditor of 
the judgment-debtor not being his representative 
within the meaning of s. 24 1 } Civil Procedure 
Code. S. 244, Civil Procedure Code, does not apply 
when the question concerns two rival decree-holders. 
East Chttnder v. Hamiran (1906) 

11 C. W. IT. 433 

s. 244 (e)— 

Practice . 1. 1,. R, 31 Bon. 5 

s. 244 (e)— 

See Execution or Decreb. 

I. I*. B. 30 Mad, 23 

ss. 244, 278— 

See Execution op Decree. 

I. Is. R. 30 Mad. 215 

ss. 244, 278, 283— 

— Appeal — Claim— Debutter property — Riqht of 
suit — Estoppel . — In execution of a decree obtained 
by tbe defendant against tbe plaintiffs father, the 
plaintiff as legal representative of bis father preferred 
a claim to a property attached on the ground tbat it 
was not tbe personal property of his father but that it 
was debutte r property ; the claim being disallowed he 
preferred an appeal which was dismissed upon the 
defendant's objection that it was an order not under 
s 244, Civil Procedure Code, but upon an appli- 
cation under s. 278. Meld , that in a regular suit 
by the plaintiff for declaration that the property is 
debutter defendant is estopped from raising the 
question that it was barred by s. 244, Civil 
Procedure Code. Hara Dean Balia v. Purva 
Cham>ra Monlal (1906) . 11 C. W*. 3ST. 145 


s. 235 (g)- 

See Teansper op 


Property Act. 

I.L. R. 31 Bom. 244 


11 C, W. IT. 239, 861 


-s. 244 — 

See Appeal 

— s. 244 — 

See Limitation Act, Sch. II, Arts. 95, 

120 . . I. Xi. R. 30 Mad. 402 

See Occupancy Holding-. 

I. Ii. R. 34 Calc. 199 

See Representative. 11 C. W. 3ST. 312 

See Sale in Execution op Decree. 

11 C. W. 3ST. 1011 


— Rival decree-holders— Order distributing 
surplus proceeds of a puini sale Appeal 
— Representative of judgment-debtor — Attaching 
creditor . — Where the surplus sale-proceeds of 
a putni sale having been attached by two judg- 
ment-creditors of the putnidar on different 
dates the District Judge made an order for the 


ss. 244, 291— 

— Mortgage-decree — Sale — Stay — Right of auc~ 
tion-purckaser before confirmation of sale to 
deposit decretal amount and costs — Representative 
of judgment-debt oi — Inchoate title — Right to 
redeem — transfer of Poperty Act (IV of 1SS2J, 
s qi — A hrst mortgagee obtained a decree on his 
mortgage in the presence of the second mortgagee. 
When he proceeded to sell the mortgaged properties, 
an auction purchaser of the properties at a sale held in 
execution of a decree obtained on the second mortgage 
— which sale, however, had not yet been confirmed 
by Court- deposited the decretal amount under s. 291,, 
Civil Procedure Code, and prayed that the sale 
might be stopped. Meld , that the auction-purchaser 
was a representatii e of the judgment-debtor, second 
mortgagee, within the meaning of s. 244, Civil 
Procedure Code, and he was entitled to make the* 
deposit. Ishan Chandra SirJcar v. JBeni Madhub 
SirJcar, L L. R. 24 Calc . 62, followed. 
Mara SanJcar Prosad v. Shew Oovind Shaw , 
4 C. TV. JST. 317 : 1. L. R. 27 Calc 966 , referred to. 
Balsa Bisen Marwari u. Hem Chandra Bosk 
(1907) . 11 C. W* 2*. 495 
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■CIVIX. PROCEDURE CODE (ACT XIV \ 

OP 1882) —continued. j 

ss, 244, 292, 311— 

See Wait ee. * • 11 C. W. JN\ 84S 

i 

ss. 244, 332 — i 

See Parties. . I. It, JR. 30 Mad. 72 
ss. 244, 310 A — 

— Appeal lies under s 244 against an order reject - 
ing an application under s. 810 A lg a transferee 
ot gvelgmeni-delior after Court sale . — The question 
of setting aside a sale in execution under s. 31QA of 
the Code of Civil Procedure is a question relating to j 
th«* execution of the decree w ithm the meaning of j 
8. 244 of the Cotie of Civil Procedure e\ en Then the ; 
proceeds of such sale aie sufficient to satisfy the j 
deciee, and the auction-purchaser is a person other 
than the decree-holder. Srinivasa Ayyangar v. 
Ayyaihurai Pillai, I. X. R. 21 Mad. 416, 
followed. The auction- purchaser at a Court sale is 
the representative of the decree-holder for the pur- 
poses of s. 244 of the Code of Civil Procedure. 
Sandit Tara agar v Hussain Salnl, I. L. R. 23 
Mad. 87, followed Bashtr-ud-din v. Jhori 
Singh, I. X* R. 19 All. 140, not followed. 
Mammod v. Roche, J. X. R. 20 Mad 4S7, 
not followed. The transferee acquiring an interest 
in the property of the judgment-debtor after such 
property had been sold in execution, has a right 
to appiy under s. 310A of the Code of Civil 
Procedure. Huzari Ram v. Bodai Ram, 1 <7. W . 
JSf . 279, dissented from. Rhode Mamkkoth 

JKrishnan Hair y. Putiiedeth Chembakkoseri 
Krishnan Hair, 1. L. R . 26 Mad. 365, followed. 
An appeal lies under s. 244 of the Code of 
Civil Procedure against an order passed on an 
application by such transferee to set aside the sale 
under s. 310A. Manickka Odayan r. Baja- 
gopala Pittai (1907) . I. L. B. 30 Mad. 507 

ss. 244, 318— 

— Execution of decree — Procedure— Appeal — 
Dispute between two judgment-debtors as to right to j 
property sold in execution. — In execution of a decree 
against K and J certain property of the judgment- 
"debtors was sold, and was purchased by G P and this 
sale was confirmed. G P then applied under s. 318 
•of the Code of Civil Procedure asking that J might he 
substituted for the applicant and possession gu en 
to her. To this application K objected, on the 
ground that she, at some time prior to the execution 
of the decree and sale of the property, had given a 
certain sum of money to J and that J had misappro- 
priated ^his money and had purchased with it the 
property which was sold in execution of the decree. 
Held, that no question was raised falling within the 
purview of s. 244 of the Code of Civil Procedure 
and no appeal would lie from the order allowing the 
auction purchaser's application under s. 318. 
Kastitea Kunwar v. Gaya Prasad (1906). 

1. 1*. B. 29 All 207 


CIVIL PEOCEDTTBE CODE (ACT XIV 

OF 1882) — continued . 

ss. 244, 583— 

— Possession of property taken without 
intervention of Court — Decree r fi versed on 
appeal — Suit for restitution— Discretion of 
Court — In a suit for redepmtion the plaintiff 
obtained a decree and took possession of the property 
in suit without the intervention of the Court. The 
decree, however, having been reversed on appeal, 
the defendant brought a regular suit to recover 
possession of the mortgaged property Held , that 
a regulai suit was precluded by the provisions of 
ss. 244 and 583 of the Code of Civil Procedure, 
but the Court of first instance would have exercised 
a proper disci etion if it had treated the plaint as an 
application under s. 583 of the Code. Dhan 
Kumcar T. Mahtal Singh, I. I. R. 22 All. 79, and 
Saran v. Bhagwan, 1. L. R 25 All . 441, referred 
to. Sheodihai Saht: i. Bha waist (1907) 

I. L. B. 29 All. 348 

s. 253— 

See Limitation Act. 

I. L. B. 31 Bom. 50 

s. 253— 

— Decree — Execution — Stay of execution on 

furnishing security— Execution against surety — 
Surety’s liability — Erroneous decision upon a 
point of law — Res judicata.— The execution 

of a decree passed in plaintiff’s favour was stayed 
pending appeal by the defendant on his fur- 
nishing security. Afterwards the plaintiff having 
proceeded in execution against the defendant and 
the surety, the Court allowed the plaintiff’s claim 
against the surety. In a subsequent execution pro- 
ceeding the plaintiff having presented a darJchast 
for further execution against the surety, the Court 
passed an order allowing the claim. The order was 
confirmed in appeal. On second appeal by the 
surety : Held, dismissing the second appeal, that it 
was not open to the surety to re-open the question 
as to his liability, he having accepted the finding as 
to his liability in the priot execution proceeding and 
having abandoned the point in the lower appellate 
Court in the persent proceeding Per Beaman, J.z — 
An erroneous decision upon a point of law may yet 
as between the parties to it, but no further, be a 
sufficient res judicata to preclude them from .re- 
agitating it. The conflict between Lakshman v. 
Goval , J. X. R. 30 Bom. 506, and Venkapa Naik v. 
Baslingapa, I. X. R. 12 Bom. 411, indicated. 
Waman v . Hari (1906) . I. Ii. B. 31 Bom. 128 

s. 257A— 

— Contract Act (IX of 1872), ss. 2, cl. (g), 23 
and 124— Mortgage-bond— Consideration made 
up of s&ceral items — Decretal debt one of 
the items— Sanction of the Court not obtained 
— Effect on the bond.—B. G. sued to redeem a 
mortgage. The consideration for the mortgage 
consisted inter alia of an amount due under a decree. 
The decree did not provide for interest, whereas 
interest was chargeable on the decretal amount 
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CIVIL ■PROCEDURE CODE (ACT XXV 
OE 1882) — continued. 

included in the mortgage. The lower appellate 
Court held that as the agree nent had not b~en sanc- 
tioned under s. 257 A of the Civil Procedure Code 
(Act XIV of 1882) the whole mortgage bond was 
void. Held, reversing the decree of the lower 
Court, that though the provision in the mortgage 
bond regarding the decretal amount couhl not be 
•enforced, the remaining provisions were good and 
-enforceable at law. Bhagabai v. Narayan (1907) 
I. X, B. 31 Bom. 552 

s, 258— 

— Judgment-creditor receiving payment and 
not ceitxfyxng under s. 25S of the Code of 
Civil Procedure halle m damages though he 
has not executed and received the decree 
amount — The law casts on a decree-holder receiv- 
ing payment out of Court the duty of certifying 
such payment in satisfaction of the decree under 
s. 258 of the Code of Civil Procedure. The judg- 
ment-debtor has a cause of action against the 
-decree-holder, when the latter having received the 
•decree amount not only does not certify, but ac- 
tually takes out execution It is not necessary 
that money should have been actually recovered 
In execution. Vxraraghara Peddi v. Subbakka , 
I. L P 5 Mad 3^7, referred to. MedAi Kaliani 
AnnI, In the matter of (1907). 

I. Xi. K. 30 Mad. 545 

s. 266— 

See Married Woman, Property op 

I. Ii. B. 30 Mad. 378 

See MEX.WAEA.3kT. 

I. X,. B. 30 Mad. 279 

— — bs. 278, 283 — 

See Title. . I. X. B. 34 Calc. 823 

ss. 284, 285— 

See Sale in Execution op Decree. 

I. X. B. 34 Calc. 836 

ss, 290, 291, 244, 311, 312— 

See Execution op Decree 

I. L. B. 29 All. 190 

s. 310 A— 

See Under-raiyat. 11 C. W, IT. 742 
s. 310A — 

— Person acquiring interest in property after 
Court sale , within a month , can apply under 
s. 310 A , — Where property is sold m ex- 
ecution of a decree, a person acquiring an 
interest in such property from the judgment- 
debtor within a month after such sale, is entitled 
to maintain an application under s. 310A of the 
Code of Civil Procedure Hasari Pam v. Padai 
Pam and Nando Lai, 1 C W. H 279 , dissented 
from. Apbaya Shetti v. Kunhati Peaei (1906). 

I. X, B. 30 Mad. 214 


CIVIL FBOCEDTTBE COBB (ACT? XXV 

OF 1882) — continued . 

ss. S10A, 244 (c>— 

— "Execution of decree — Order refusing to accept 
a deposit tendered under s . 310 A — Appeal . — Beld, 
that an order refusing to accept a deposit tendered 
under the provisions of s 310A of the Code of Civil 
Procedure is an order falling within the purview 
of s 244 (c) of the Code and is appealable as such, 
Gulxan Lai v Madho Pam, 1. L, R. 2$ All. 
447, and Phul Chand Pam v. Nursinah Pershad 
Misser, I. L . P.23 Calc 73, referred to. Bashir- 
ud-din v. Jhori Singh, I. L. P. 19 All. 140, not 
followed. Ihtiazi Begam v. Dhuuan Begam 
(1907) .... I. X. B. 29 All. 276 

— ss. 311, 312, 313— 

— Execution of decree — Salein execution — Objec * 
tion subsequently taken by the judgment-debtor that 
the property sold was not legally saleable — Estop- 
pel — Held, that judgment-debtor who might have 
raised objections to a sale in execution of a decree 
against him, but who has refiained from doing so, 
and who might have appealed against the order for 
sale, has no right, after the sale has been carried 
out, to prefer an objection that the property sold 
w r as not legally saleable. Pamchhaibar Misr v. 
Bechu Bhagat, I. L. P. 7 All. 641 , and Burg a 
Charan llandal v. Kali Prasanna Sarkar, 1. L. 
P 26 Calc . 727, followed. Umed v Jas Bam 
(1907) . . . . X X. B. 29 All. 612 

s. 316— 

See Attachment op Decree. 

11 C. W . K. 158 

s. 317— 

— Certified purchaser — Interpretation — The ex- 
pression ff certified purchaser ” s in 317 of the 
Civil Procedure Code (Act XIV of 18S2) includes 
the person standing in the shoes of the Court 
purchaser. Hari Goyinb v. Bamchandra (1906). 

X X. B, 31 Bom. 01 

s. 317— 

— Joint decree— Purchase at sale in ex-' 
ecution by one decree-holder — Suit for de- 
claration that property purchased teas joint . — 
In execution of a joint decree on a mortgage one 
of the decree-holders obtained leave to bid at the 
auction sale and purchased the mortgaged property 
for the exact amount of the decree, namely, the 
mortgage debt, interest and costs. Satisfaction of 
the decree was entered up and a purchaser took 
possession of the property. Held, that s. 317 of 
the Code of Civil Procedure did not preclude the 
other joint decree-holder from suing for a declara- 
tion that the property so purchased was the joint 
property of himself and the actual purchaser. 
Bodh Singh Doodhooria v. Ganesh Ch under Sen , 
12 B. L. P. 317 , referred to. Achhibar Dube 
v. Tapasi Dube (1907) . X X. B. 29 All. 567 

s. 318— 

See Execution op Decree. 

I. Ii. B. 29 All* 463 


B 
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CIVIL FROCEDTJBE CODE (ACT XIV 

OP 1882) — continued. 

ss. 320, 310 A, 244 — 

— Execution of decree — Sale by Collector — Ap- 
plication to Court by judgment debtor to set aside 
sale— Refusal by the Court— Appeal— Collectors 
poirer— Rules 16 and 17 of the Local Rules and 
Orders made under enactments applicable to Bombay . 
— A decree having been transferred to the Collector 
for execution under a «* 20 of the Civil Procedure 
Code (Act XIV of 1882), he sold certain properties. 
Thereupon the judgment-debtor applied to the 
Court for the setting aside of the sale under s. 310 A 
of the Code. The Court refused to set aside the 
sale on the ground that there was another 
decree-holder w ho had taken action under s 295 
of the Code, and that it was incumbent on the 
judgment-debtor to pav into Couit a sum sufficient 
to answer his claim. On appeal by the judgment- 
debtor, the Judge dismissed the appeal on the 
ground that no appeal lay. Held, on second appeal 
by the judgment-debtor, that the order was appeal- 
able. An appeal lies from an order under s. 310A of 
the Code where the case falls under s. 244 (c), 
Murhdhar v. Anandran , I, L. It 25 Bom. 41', 
qualified. A question under s 310A of the Code 
may be one relating to execution, discharge or 
satisfaction of the decree or to the stay of execution 
thereof. “When a question has arisen as to the 
execution, discharge, or satisfaction of a decree 
between the parties to the suit in which the decree 
was passed, the fact that the purchaser, who is 
no party to the suit, is interested in the result, 
has never been held a bar to the application of 
the section, i e., s. 244. ” Trosimno Coomar 
8anyal v. Kasi Las Sanyal, L . JR.. 19 1. A. 
166, applied. S. 310A of the Code applies even 
if the execution proceedings be referred to the 
Collector, who has no power to set aside a sale 
under the provisions of the ('ode. There is nothing 
in the section which precludes the Court from 
setting aside the sale merely because it had been 
confirmed. As s 3I0A presciibes that the Court 
shall pass an order setting aside the sale whenever 
its provisions are complied with, the order refusing 
to set aside the sale reversed. Pita u Chonilal 
(1906) . , . . 1. 1*. R. 31 Bom. 207 

ss. 320, 325 A— 

—Ancestral property — Execution of decree — JPro- 
perty taken under management by the Collector— 
Disabilities of the proprietor pending term of 
management — In pursuance of the power conferred 
upon him by rules framed by Government under 
s. 320 of tbe Code of Civil Procedure, the Collector 
sanctioned a lease of certain zamindari property of 
the judgment-debtor for a period of seventeen years, 
the lease being executed in the name of the judgment- 
debtor but with the permission of the Collector. 
Held, that the disabilities imposed by the first 
paragraph of s 325A of the Code affected the 
judgment-debtor during the pendency of such 
leases $ semhle : that such disabilities continued 
so long as any of the debts for the satisfaction of 
which the judgment-debtor's property was taken 


CIVIL PROCEDURE CODE (ACT XIV 

OP 1882) — continued. 

under management by the Collector remained un- 
paid Ganga Pea sad v. Ganga Baehsh Singh 
(1907) . . . . I. L. R. 29 All 415 

■ s. 335*— 

— Dismissal for default — Limitation Act 
f XV of 1877), Sch. 11, Art. 11.- An appli- 
cation under s. 335 of the Code of 
Ch il Procedure was dismissed for default 
on the petitioner applying to withdraw his 
petition for want of evidence, the opposite party being 
present In a suit by the petitioner for possession of 
the property, the subject of the above application, 
the defendants pleaded limitation under Art. 11 of 
Sch II to the Limitation Act Held, that there 
was no enquiry within the meaning of s. 335, and 
that consequently the order made w r as not conclusive 
and the suit w as not barred by the special limitation 
of one year It is a condition precedent to passing 
an order under s. 335, so as to make it conclusive 
unless a suit is brought within one year, that the 
Court shall enquire into the matters of resistance, 
etc. Sarat Chandra Bistr v Tarini Prasad Pal 
Chowdhry . . . I. Xi. R. 34 Calc. 491 


s. 330— 

— Insolvency — Security for fling appli- 
cation by judgment-debtor to be declared 
insohent —The petitioner gave security for one 
Aziz, who had been arrested in execution of a decree. 
He deposited a sum of money in Court on condition 
if an application which w r as to be made by Aziz 
within a time specified to he declared insolvent w r as 
rejected on any ground whatever, the amount deposit- 
ed would be paid to the decree-holder. The judg- 
ment-debtor duly presented his application for a 
declaration of insolvency, hut before any order could 
be passed on it he died. Held, that the condition of 
the security was not fulfilled, and the decree-holder 
was not entitled to the money deposited by the surety. 
Krishna n Hayar v. ItHnan Hayar, I. L. R. 24 
Mad . 637 , referred to. Ashiq, Ali v Moti Lal 
( 1907 ) .... I. L. R. 29 All. 460 


-s. 359- 


See Imprisonment, nature op. 

11 C, W, IT. 740 


s. 362— 

See Legal Representative. 

11 C. W. K. 186 


-ss. 368,582— 

See Appeal, Abatement op. 


1 1 y. T T 7 " TVT CTAA 


- ss. 368, 582, 587— 

-Act Ho, XV of 1877 (Indian Limitation Act), 
u II, Art . 175 C— Application to bring on to 
record the heirs of a deceased respondent - — 
station.— Held, that Art. 175C of the secon 
edule to the Indian Limitation Act applies as w^e 
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CIVIL PROCEDURE CODE (ACT XIV [ CIVIL PEOCEDURE CODE (ACT XIV 

OF 1882) — continued , OF 1882) — continued. 


to appeals from appellate decrees as to appeals from 
original decrees. Susy a Pillai v. A iy alcanna | 
Pillai, I. L R 29 M ad. 529, dissented from Vale- 
Tcalagadda Jfarasimham v. Vahizulla Sahib, I. L. 
R. 28 Mad 498 , followed Madhuban Das v. 

N aba in Das (1907) . . I. L. R. 29 AIL 535 

s. 372- 

See Compromise. 

I. Is. R. 30 Mad. 

See Plaintiit, substitution op. 

I. L. R. 34: Calc. 612 

s. 375— 

— Consent decree — Status of landlord and 
tenant — Forfeiture clause — 8uit to enforce 

forfeiture — Belief against forfeiture — When 
a plaintiff: is seeking to enforce by original suit 
a right to forfeiture contained in a consent 
decree (passed under s. 375 of the Civil Procedure 
Code in accordance with a lawful agreement recorded 
under that section), whereby the status of landlord 
and tenant is established betw een the plaintiff and 
defendant, the Court m the exercise of its equitable 
jurisdiction is not precluded from granting such 
relief against forfeiture as it might have granted, had 
the status arisen from contract or custom. Per 
Jenkins, C.J.— As under s 375 of the Civil 
Procedure Code (Act XIV of 18S2) the decree was to 
he in accordance with the agreement, it cannot have 
altered the relations of the parties as they existed 
under the agreement. And as it was an incident of 
those relations that the right of forfeiture was 
subject to relief, that incident must still apply when 
those relations are established by a decree passed in 
accordance with the agreement. Per Beaman, J. — 
The difference between a consent decree declaring the 
agreement of parties, and the agreement of parties 
themselves, when the one or the other is sought to be 
afterwards enforced, goes no further thau this, that 
in the former case it would not he open to a party to 
question the accuracy of the decree, as expressing what 
at the time was the contract which had been made. 
Shtrelcuh Txmapa Peg da v. Mah ably a, J. L. JR. 
10 Bom. 435, dissented from. Krishnabai v Haei 
Govind (1906) , . I. Ii, R. 31 Bom. 15 

s. 375— 

— “Lawful agreement or compromise ” — 
(C Pelates to the suit 3 * — Compromise in a 
suit for money by which the agreed amount \s 
charged on property is laicful and the relief by 
way of charge “relates to the suit 3 * — The language 
of s. 375 of the Code of Civil Procedure is wide and 
general and does not preclude parties from setting 
their disputes on such lawful terms as they might 
agree to without being restricted to such relief as one 
only of the parties had chosen to claim in the plaint. 
In a suit for money, where the plaint prays for a 
simple money decree, an agreement, by which the 
parlies agree that the amount decreed according to 
the compromise should he a charge on certain proper- 


ties, is “’lawful” and “relates to the suit” so as to he 
embodied m the decree. Jotx Kuruyetappa v. 
Izabi Sirusappa (1907) I. I». R. 30 Mad. 478 

s. 393— 

— Partition — Commission to make partition 

— Issue of com mission to one person only . — 

A Court issuing under s. 896 of the Code of 
Civil Procedure a commission to make partition of 
immovable property not paying revenue to Govern- 
ment cannot legally issue such commission to one 
commissioner only Per Rich abds, J —But there is 
nothing to prevent the parties to partition proceedings 
agreeing that one commissioner only should he ap- 
pointed ; nor does it follow that all the partitions 
that have been made are im alid hv reason of the fact 
that only one commissioner has been appointed. 
Mulch and v Muhammad Ali Khan (1906) 

I. Ij. R. 29 AIL 235 

s. 411- 

— Suit in forma pauperis — Court fee 

Property of defendant sold to realize courts 
fee — Property sold subject to a mortgage— Bights 
of mortgagee — Held, that the sale subject to a 
mortgage of property belonging to the defendant in 
suit brought in forma pauperis for the purpose of 
realizing the court-fee payable to Government by the 
plaintiff, does not preclude the mortgagee from bring- 
ing to sale the same property in execution of a decree 
fotf sale as his mortgage. The Collector ofMorada- 
badv Muhammad Baun Khan, I. L.B.2 All. 196 , 
overruled. Oanpat Put ay a v. The Collector of 
Kanara, I. L. R. 1 Bom. 7, distinguished. Dost 
Muhammad Khan v. Maxi Ram (1907). 

I. L. R. 29 AIL 537 

ss. 411,412- 

— Plaintiff permitted to sue as a pauper 
— Compir omise — Withdrawal by plaintiff without 
perm ission — Success — Fa i l ure. —If a plaintiff, 
who has been permitted to sue as a pauper, 
withdraw from the suit w ithout permission 
under s. 373 of the Civil Procedure Code (Act XIV 
of 1 k 82) as the result of a compromise by which he 
obtained a substantial part of the relief claimed, he 
does not succeed in the suit within the meaning of 
s. 411 hut he fails in the suit within the meaning of 
s 412 of the Civil Procedure Code. Secretary o* 
State v. Bhagirathlbai (1906). 

X. Ii. R, 31 Bom. 10 

— s. 424- 

— Suit against public officer - Suit to 
recover articles seized by police during a 
search. — The plaintiff sued to recover from the defend 
dant three account hooks which he alleged that the 
defendant, a Sub Inspector of Police, had seize- 
during a search, apparently in pursuance of the 
provisions of s 165 of the Code of , Civil Proce- 
dure, of the plaintiff’s house. Eeld, that the defend-. 
* 
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CIVIL PROCEDURE CODE (ACT XIV 

OF 1882) — continued. 

ant, if be seized the boobs, which was denied, did so 
in Ms capacity as a police officer and tnat the suit 
was not maintainable in the absence of the notice 
prescribed by s 4-4 of the Code of Civil Proce- 
dure. Muhammad Sad<hq Ahmad v. Banna Lai, 
J. L. B. 26 All. 220, distinguished. Jogendra Nath 
j Rou Bahadur v. Brice , I. L. B. 24 Calc. 584, 
referred to. Baxhtavtar Mal v. Abdul Lath? 
(1907) . * * . I. L. R. 28 All. 567 

a 433 — 

— Suit against a ruling chief— B er mission 
to sue granted in absence of the necessary 
condition* precedent— Jurisdiction. — A suit for 
the recovery of ariears of salary was brought m 
the Court of the Subordinate Judge of Agra against 
the Maharaja of Jaipur. The plaintiff obtained the 
consent of the Go\ernor General m Council to the 
institution of the suit, granted ostensibly in accord- 
ance with the provisions of s 433 of the Code of 
Civil Procedure ; but in fact none of the conditions 
enumerated in cl. (2) of the section existed. Held, 
that the suit was not maintainable. Maharaja OR 
Jaipur v. Lalji Sahai (1907). 

I. L. R. 29 AIL 379 

B. 440— 


CrVTX. PROCEDURE CODE (ACT XIV 
OP 1882) — continued. 

s. 457— 


See Guardian ad litem. 






-ss. 492, 493 — 

See Injunction. 


T. O/f riolrt <4*7 im 


ss. 503, 505 — 

See Receiver . I. D. R. 34 Calc. 305 
— s. 500— 

See Arbitration I. D. R. 29 All. 423 ; 

11 C. W. H. 1152 


t — Arbitration — Authority of pleader to agree 

i to reference — A vakalatnamah in general 

: terms is wholly insufficient to enable a pleader 
to apply foi "an order of reference to aibitra- 
I tion on behalf of his client under s. 506 of the Code 
J of Civil Pioce&ure. Where, however, a reference 
j was made on such authority and an award followed 
I and a decree based on such awatd without any objec- 
! tion taken to the authority of the pleader to apply 
| for a reference, the High Court refused to set aside 
i such decree m revision. Ramjia'Wan Bam v. Kali 
j Char an Singh (1907) . I* D. R. 29 All. 429 


—Guardian of minor ** appointed by 
an authority competent in this behalf f 
meaning of- Boirers of a Hindu father to appoint 
a testamentary guardian to his minor son — Indian 
Succession Act, s. 47, not applicable to the icilt of 
a Hindu. — Assuming that a Hindu father has power 
to appoint a testamentary guardian, it is not by 
virtue of any statute ; for s. 47 of the Indian Suc- 
cession Act does not apply to the will of a Hindu. 

If therefore, the power exists it must be under 
Hindu Law' as distinct from statute. It would not 
be in accordan e w ith the ordinary use of language ! 
to speak of a father, whose power uf .my) rests on I 
the General Hindu Law' as “an authoiity competent i 
in that behalf.” It is clear that s. 440 of the Civil j 
Procedure Code does not apply to all guardians, for J 
it would he impossible to suggest that it applies to 
natural guardi ms. Budhilo. t> Morauji *1907). 

8 I. D. R. 31 Bom. 413 


ss. 521, 522 — 

See Arbitration— Award. 

I. Ii. R. 29 AH. 426 

ss. 521, 522 — 

See Appeal. . I. D. R. 29 AIL 457 

— Arbitration — Award — Decree on award 
made without allowing time to fie objections 
—Appeal.— An appeal will lie from a decree 
passed m accordance with an award if such 
decree has been passed without allowing to the parties 
the time prescribed by law for filing objections to 
the award. Ibrahim Ah v. Mohsm Ah, I . L JB. 
18 All . 422, and Maharajah Joymungul Singh 
Bahadur v. Mohun Bam Marwaree, 23 W.B.429, 
followed Najm-ud-din Ahmad v. Puech (1907). 

I. D. R. 29 AIL 584 


s. 443 —* 

Guardian ad litem — Appointment of 

guardian ad litem other than certificated 

guardian.— Held, that the appointment, apparently 
by an oversight, as guardian ad Idem to a minor 
defendant of a person other than the .certificated 
guardian amounted to no more than an irregularity 
wnd would not of itself vitiate either a decree passed 
in a suit or a sale consequent upon such decree. 
Dammar Singh «?. Pirbhu Singh ( 907). 

1. 1*. R. 29 All. 290 

8.444 — 

See Guardian ad litem. 

1. 1* R. 29 All, 675 


s. 527— 

_ Case stated under Indian Succession 
Act (X of I 860 ), s. 78— Will— Appoint- 
ment by general bequest — Bower created subse - 
quentlytothe will — A general power of appoint- 
ment may he well exercised by a will executed pre- 
viously to the creation of the power >»nd that too by 
a mere residuary gift. Dinshaw Sorabji v. Pin- 
shaw Sorabji (1907) . L D. R. 31 Both. 472 

s. 539 - 

— Applicability of section— Suit brought 
by the whole body of persons authorized to 
administer the trust. — Held that s, 539 of the 
Code of Civil 1 rocedure does not apply to a case 
where the suit is instituted by the whole body of 
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CITOi PROCEDURE CODE (ACT XIV 
OP 1882) — continued . 

persons who are legally authorized to administer the 
trust to which it relates. Rai Budree Das Mukim 
Bahadurs. Chuni Lai Johurry, 10 C. W. N. 581 , 
followed. Bam Das v. Badri Narain (1906). 

X. Xi. It. 29 All. 27 

s. 542 — 

See Limitation, plea op. 

I. Xi. R. 34 Calc. 941 

s. 544 — 

— Ground common to all the defendants 
— Decree against all defendants mag he reversed 
on appeal by one against the whole decree , 
when such decree has proceeded on a ground 
common to all . — When the decree of the lower Court 
proceeds on a ground common to all the defendants, 
the Appellate Court, under s 544 of the Code of 
Civil Procedure, may, on appeal by one of the defen- 
dants against the whole decree, reverse the decree m 
so far as it affects other defendants though they hav e 
not joined in the appeal. It is enough if any one 
ground on w hieh the decree appealed against proceeds 
is common to all the defendants. JSyed Hussain v 
Madhan Khan , L L . R. 17 Mad. 265, overruled. 
Seshadri v. Knshnan, I L. R. 8 Mad. 192. 
approved. Dhuttaloor Subbayya v I'aidi- 
gantam Subbayya (1907). 

I. L. R. 30 Mad. 740 

8. 546, para. 3 — 

See Execution op Decree. 

I. Xi. R. 34 Calc. 1037 

ss. 556, 558 — 

See Dismissal por Depault. 

I. X,. R. 34 Calc. 403 

ss. 561, 566 — 

See Remand . I. L. R. 34 Calc. 896 
s. 562 — 

See Appeal . I. Ii. R. 29 All, 659 
ss. 562, 578— 

See Remand, obdeb pob. 

11 C. W. N. 380 

s. 566— 

— * Remand - Return to remand to be made 
by the Court originally seised of the case — 
Jurisdiction. — Held, that when issues are 
remitted for trial under s. 566 of the Code of Civil 
Procedure, such issues are tumble only by the Court 
which w r as originally seised of the case. The prin- 
ciple of Salon v. Ganeshi , J. L . R. 14 All. 28, 
followed. Ali Sheb Khan v Ahmad-Ullah 
Khan 0^07) . > , I. L. R. 29 All. 660 

ss. 568, 623— 

— Discovery of fresh evidence— "Laches — Negli- 
gence— Dismissal of application for review — 
Additional evidence on appeal — Rvidence taken 


CIVIL PROCEDURE CODE (ACT XIV 

OE 1882) — continued. 

preliminary to hearing of appeal on the me) its- 
Suit for damages for injuries on railway — 
Appeal decided not on evidence at trial but on 
observations of Judges at presentation of scene 
and events of accident on another night than 
that on which accident occurred. — The legitimate 
occasion for s. 568 of the Civil Procedure Code 
(XIV of 18S2) is when on examining the 
evidence as it stands some inherent lacuna or defect 
becomes apparent, and not where a disco\erv is made 
outside the Court of fresh evidence and the 
application is made to import it : that is the 
subject of the separate enactment in s. 623. S 623 
exacts very stiict conditions, so as to prevent 
litigants being negligent, and enjoins the Court 
to require the facts as to the absence of negli- 
gence to be strictly proved. Where the defendants 
on the day after judgment had been given against 
them discovered fies>h evidence which with diligence 
they might under the cncumstances have obtained 
before oi during the trial of the suit, and even after 
such discov ery delav ed for two w'eeks before making 
an application for review of judgment : JHet d, that 
the application was rightly dismissed. On an appeal - 
on the merits of the case being filed the Appellate 
Court w ithout lecording any reason as required by 
s. 568 of the Code allowed such further ev idence 
to he taken, not after the appeal on the merits had 
been heard and the evidence as it stood had been 
examined by the Judges, but on special and 
preliminary application . Held > that the Appellate 
Court had no jurisdiction to admit the additional 
evidence, that it was wrongly admitted and must be 
disregarded. The plaintiff sued the defendants, a 
Railway Company , for damages for injuries sustained 
by him when alighting from a carriage which 
overshot the platform of a station at night, and the 
ev idence on the question of what light there was 
either natural or artificial, on the night in question 
being conflicting, it was suggested during the hearing 
of the case on appeal and agreed to by the counsel for 
the parties that the Judges should visit the scene of 
the accident under conditions approximating as nearly 
as possible to those which prevailed when the plaintiff 
met with his injuries This was done, and the Judges 
and the legal advisers of the parties went to the station 
where a presentation of the scene and events of the ac- 
cident was gone through by w ? hich the Judges were en- 
abled to make a thorough investigation of the material 
conditions accompanying the accident. They formed 
their ow n opinion on the question of the sufficiency 
or otherwise of the light and gave judgment in 
accordance with them, reversing the decision of the 
Court which tried the case : Rtid, that such procedure 
was illegal. The result of it was that the appeal was 
decided not on the testimony giv en at the trial as to 
what took place on the night of the accident, but by 
the Judges 1 observation of what they saw on another 
night altogether , and the decision based on it was 
set aside, the judgment of the first Court being 
restored Kessowji Issue v Great Indian 
Peninsula Railway Company (1907). 

I. L, R. 31 Rom. 381 ; Xu K. 34 I. A. 118 
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CIVIL PROCEDURE CODE (ACT XIV 
OP 1882) — continued. 

- s. 578 - 

See Peactice . I. L. R. 84 Cale. 398 
s. 578 — 

— Irregularity — Disposal of a suit on a Sunday . 
— Meld , that the disposing of a ehii suit on a 
Sunday is a mere irregularity which is covered 
by the provisions of s. 57« of the Code of 
Civil Procedure Ram Das Chakarbati v. The 
Official Liquidator , Cotton Ginning Company , 
Limited , Cawnpore , I. L. R. 9 All. 366, and 
Cnuato Ram Chatterjee v. Protab Chunder 
Shtromonee, 16 W, R , Cr , 230, ieferred to. 
Sileo Ram Tiwabi v. Thakob Peasad (1907). 

L L. R. 29 All. 562 

ss. 582, 587— 

See Limitation. 

I. L. It. 34 Cale. 1020 

s. 583 — 

— Execution of decree — Restitution of property 
sold in execution of a decree afterwards reversed 
in appeal— Procedure — In a suit for a declaration 
that certain piopeity belonged to the defendant 
judgment-debtor the plaintiff decree-holder obtained 
a decree and proceeded on the strength thereof to 
sell the property. In appeal, however, this decree 
was reversed. The rightful owner of the property 
sold then applied to the Couit for restitution of 
the property. M eld, that whether the application 
could or could not he considered as one falling 
strictly within the teims of s. 5S3 of the Code of 
Civil Procedure, the applicant was entitled to 
restitution. Radhe Singh v. Mangni Ram , 6 
C. W X. 710, referred to. Shiah Sundab Lal v. 
Kaisab Zamam Begam (1906). 

I. L. R. 29 All. 143 

s. 584 — 

See Second Appeal. 

11 C. W, N. 83, 1028 

* s. 588— 

See Second Appeal. 

I. L.R. 30 Mad. 212 

— Mo second appeal where unnecessary prayer 
for declaration in suit of Small Cause nature . — 
When all the reliefs which the plaintiff claims 
in a suit could have been obtained without asking 
for a declaration, the addition of a prayer for a 
declaration will not prevent the suit from being 
of the nature cognisable by a Court of Small 
Causes within the meaning of s 580 of 
the Code of Civil Procedure if without such 
declaration it is so cognisable RamACHEndbaiyab 
t>. Hoobulla Sahib (1906). 

I. L. R. SO Mad. 101 

as. 586, 588— 

See Remand, obdeb op. 

11 C. W. N. 862 

s. 506— 

See Appeal to Privy Council. 

1. L. R. 34 Cale. 400 


CIVIL PROCEDURE CODE (ACT XIV 
OP 1882 concluded. 

s. 602* — 

See Appeal to Pbivy Council. 

11 C. W. N. 1104 

s. 622— 

See District Registrar. 

I. D. R. 30 Mad. 326 

See Presidency Small Cause Coubt Act. 

I. L. R. 31 Bom. 138 

— ss. 022, 623, 626, 629— 

See Revision. . I. L. R. 29 All, 468 

s. 646B — 

See Jueisdiction. 

I. L. B. 30 Mad. 41 

s. 647 — 

— Criminal Procedure Code, s. 195.— S. 647 of 
the Code of Civil Procedure does not make the 
provisions of the Code of Civil Procedure applicable 
to proceedings under s. 195 of the Code of 
Criminal Piocedure. Kama Ayyab v. Veneata- 
CHELLA PaDAYACHI (1907) 

I. Ii. R. 30 Mad. 311 

provisions of — 

See Lis pendens. 

I. Ii. R. 31 Bom. 393 

CIVIL AND REVENUE COURTS. 

See North-Western Pbovinces Act 
(II of 1901), s. 32 

I. L. R. 29 All 66 
See Pabtition. I. L. R. 29 AIL 604 

COGNIZANCE OP OPPENCE. 

— Appellate Court can itself try the offender 

— Cognizance in such cases under s. 190(b) and 
not 190 (c) — -S. 423 (1) (b) of the Code of Cri- 
minal Procedure ought to be read with s. 528 of 
the Code — The provisions of s. 428 (1) (b) do 
not preclude an Appellate Court, when it reverses the 
finding and sentence under appeal, from trying the 
offender itself, it the offence is one oidinarily triable 
by it. In such cases the Appellate Court takes 
cognizance under s. 190 (b) and not s. 190 (c). 
Empeeob v. Manieka Geamani (190d). 

I. L. R. 30 Mad. 228 


CO-HEIR. 

liability of — 

See Conteibution. 

I. Ii. R. 30 Mad. 526 

* COIN.” 

— Penal Code (Act XL V of 1860), s. 230 
— Utterint false coin — Cheating . — A gold mohar 
of the reign of Shahjahan cannot be deemed to he 
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“ COIN co n eluded. 

“ coin ” within tlie meaning of s. 230 of the Indian 
Penal Code, as it is not used for the time being as 
•money Regina v, Bapu Yadav , 11 Bom. H. C. 
172, followed. Queen v. Kunj Beharee , o AIL 
H C. 182, distinguished. Emfebor i\ Khushali 
(1906) * • . . I. L. R. 29 AIL 141 

COIN AGE ATO PAPER CURRENCY 
ACT (XXII OP 1899). 

ss. 2, 3— 

See Legal Tender. 

I. L. B. 34 Calc. 305 


^COLLECTOR. 

See Mamlatdars’ Cotjets Act. 

I. L. B. 31 Bom. 89 

‘COLLECTOR OP CUSTOMS. 

power of— 

Counterfeit trade-mark — False trade descrip - 

dion — Sea Customs Act (VII of 1878), ss. 18) 
19 A — Merchandise Marks Act (IV of 1889), ss 
10,11 — Indian Renal Code (Act XLV of i860), 
ss. 28, 4^0.— It is the duty of the Collector of 
Customs as representing the Government to stop 
from being brought into British India, goods coming 
within the specification mentioned in s. 18 of the Sea 
Customs Act, 1878, as amended by the Merchandise 
Marks Act, 1889, inter alia goods having applied 
■thereto a counterfeit trademark within the meaning 
of the Indian Penal Code, or a false trade-description 
within the meaning of the Indian Merchandise Marks 
Act, 1 889. The Collector has power to detain such 
goods although no regulations have been framed by 
fhe Governor-General in Council under s 19 A (2) of I 
the Sea Customs Act, 1878, as amended by the 1 
Merchandise Marks Act, 1889. Ifeir CeaNd v. [ 
Secretary of State fob India. 

I. L. R. 34 Calc. 511 


COLLISION — concluded 

Master to take down the Ime-e’ear signal, a mixed 
train was run into the station and a collision took 
place in which one waggon was derailed, but as the 
tram was moving slowly no person w as injured . 
Reid, that the omission on the part of the Station 
Master constituted an offence under s. 101 of the 
Indian Hail ways Act The Queen v Manphool, 
5 All It C 240 (By. Cas 710), distinguished. 
Jor Gopal Ba>.erje£ v. Empeeor(19*6) 

11 C. W. 1ST, 173 


COLOURABLE IMITATION. 

See Trade -habe:. I. L. R. 34 Calc. 495 


COMMISSION OP PARTITION*. 

See Civil Procedure Code, s. 396. 

I. L. R. 29 AIL 235 

See Partition. 

COMMISSIONER, POWER OP. 

See Sale fob Arrears of Revenue. 

I. L. R. 34 Calc. 677 

COMMISSIONER FOR EXAMINING 
WITNESS. 

See Sanction fob Prosecution. 

II C. W. N, 909 


COMMISSIONER OP POLICE. 

See Bombay City Police Act. 

I. L. R. 31 Bom. 480 

COMMITMENT. 

See Pabdox, withdrawal of. 

I. L. R. 29 AIL 24 


COLLECTOR OP THE 24-PARGANAS. j 

— Public Demands Recocery Act (Peng. I 
of 1895) — Sale of immoieable property — Certi- 
ficate Officer .— The Collector of the 21-Parganas i3 
ex-officio Collector of Calcutta. He may, in hi3 
capacity of Certificate Officer, sell immoveable pro- 
perty in Calcutta, under the Public Demands Re- 
covery Act (Beng. I of 1895). Hari Char an Singh 
v . Chandra Kumar Dey (1907). 

I. L. R. 34 Calc. 787 


•COLLISION. ! 

See Accident. i 

— Railways Act (IX of 1$90), s. 101 — Beg- J 
Zigence — Omission to take down line-clear signal . — j 
Where in consequence of the omission of a Station > 


COMMON MANAGER. 

appointment of — 

See Sale fob Arrears of Reve>,ue. 

I. L. R. 34 Calc. 381 

— Bengal Tenancy Act ( VIII of 1S85), ss* 93, 
94 — Separate appointment for separate estates 
or groups of estates belonging to same co-owners 
— District Judge may reconsider question of 
necessity of appointment at any stage — Dis- 
cretion, judicial — Positron of co-owner ivho has 
separated Ins share but not by metes and bounds. 
— Where a District J udge made an order for the 
appointment of a common manager in respect of 
several levenue-paying and re\ enue-f ree estates of 
which the co-owneis were not the same; Held, that 
the District J udge should have separately considered 
each property or group of properties belonging to 
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the same co-owners and made separate appointments 
m regard to each property or group, though the same 
common manager might be appointed in all the cases. 
JPazlal Ah Chowdhury v. Abdul Majid Chowdhury ^ 
Z Z. R. Id Calc, 659 , followed. Where on being 
directed to deal with the case in the above 
manner, the District Judge instead of starting pro- 
ceedings de novo and issuing notices on the co-owners 
under s. 93, Bengal Tenancy Act, to show cause why 
a common manager should not be appointed, issued 
notices under s 91 of the Act asking them to appoint 
a common manager : Held, that, in the circum- 
stances of the case, the proceedings should have been 
commenced de novo and the co-owners given an 
opportunity of showing that owing to the altered 
state of things there was no longer any necessity for 
appointing a common manager. A District Judge 
can in the exercise of his disci etion consider the 
propriety of the appointment of a common manager 
whatever be the stage at which the proceedings may 
have arrived. This discretion is not, however, to be 
exercised arbitrarily but according to well established 
rules. A co-owner who has opened a separate account 
in the Collector’s register or makes separate collec- 
tion for his share is nevertheless liable to have his 
share taken over by a common manager, although the 
dispute may not have extended to his share. His 
remedy, if any, is to have his share demarcated by 
metes and bounds. Saradindu Bor v. The 
Collector of Bungpur (1907). 

11 C. W. N. 1143 

COMPANIES ACT (VI of 1882). 

s. 130 — 

See Execution of Decree against Com- 
pany in Liquidation. 

I. Ii. R. 30 Mad. 533 

ss. 177, 185— 

See Liquidators . I. L. R. 30 Mad. 22 
S3. 109, 177, 185, 189, 191- 

See Appeal, right of. 

I. L. R. 30 Mad. 22 

COMPANIES, SHARES IN. 

See Mahomedan Law— Gift. 

L. R. 34 I. A. 167 

COMPENSATION, 

See Advocate. . I. L. R. 34 Calc. 729 

See Damages, suit foe. 

I. L. R. 34 Calc. 470 

X — Zand Acquisition Act ( I of 1894), ss. 18, 
20, 21— Apportionment — j Reference to Court — Ob- 
jection taken before Court by party who had raised 
no objection before Collector —In a proceeding 
under the Land Acquisition Act, a party who had 
raised no objection to the apportionment of com- 
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pensation made by the Collector must he taken to 
have accepted the award in that respect under ss. 18, 
20 and 21 of the Land Acquisition Act, all that the- 
Court can deal with is the objection which has been 
referred to it ; it cannot go into a question raised for 
the first time by a party who have not referred any 
question or raised any objection to it under s. 18 of 
the Act. Abu Bakar v. Peary Mohan Mukerjeb 
(1907) . . . . I. L. R. 34 Calc. 45L 

2 . — Land Acquisition Act ( I of 1894J, ss. 11, 
23 — • Market value — Bases of its calculation — 
Speculative advance m prices — Recent instances of 
sale — Rental of lands in the vicinity — General 
demand for land— Onus grobandi.—Bmfth from the 
most advantageous disposition of land is one test for 
determining its market price. The piobable use of 
land in the most advantageous way in accordance 
with the use already made of neighbouiing lands 
leads to speculative advance m prices to which regai d. 
should he paid. The utility of laud is an element for 
consideration in estimating its value, that is, the 
utility which may be calculated by a prudent business- 
man. Rremchand Burral v. Collector of Calcutta, 
I. L R. 2 Calc . 103 , Sooghly Mills Company v. 
Secretary of State, unreported; Secretary of State 
for Foreign Affairs v. Charlesworth Rilling Co., 
Z. R. 2S I. A. 121 , Rajendra Rfath Banerj'ee v. 
Secretary of State, I. L R. 32 Calc 343, referred, 
to. The market value of the acquired lands is also 
to be ascertained from recent instances of sales in the- 
same or in the adjoining localities, and from the 
average rental of these and similar lands in the- 
vicinity. S 21 of the. Act authorizes the Judge to 
confine his inquiry into valuation to the interests of 
persons affected by the Collector's reference, but the 
section must mean the admitted interests. If there 
is any dispute as to the relative value of such 
interests, the Judge should determine the total 
amount payable for the land leaving the question of 
apportionment to he decided in a separate proceeding. 
The general demand for land, and the consequent 
reflex action on the prices of all classes of lands, is a 
factor in the calculation of the market value of lands 
under acquisition. The onus probandi vanes accord- 
ing to the probative value of Collector's inquiry 
under s. 11 of the Act, and if he makes no inquiry 
or gives no reasons for his valuation, the onus on the 
claimant is nominal, and the Special Judge must 
decide on the weight of evidence. Fine: v. Secre- 
tary of State for India (1907). 

I. Ii. R. 34 Calc. 599- 


COMPENSATION, APPORTIONMENT 
OF 1 . 

See Bes judicata. 

I, Ii. R. 34 Calc," 468. 


COMPLAINT. 

See Criminal Procedure Code, s. 203. 

I. L. R. 29 All. IT 
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COMPLAINT — concluded . 

- — frivolous or vexatious — 

See Criminal Procedure Cope, s. 250. 

I. L. R. 29 AIL 137 

— Criminal Procedure Code (Act V of 1898), 
s$. 200 , 202 — Complaint by Government pleader 
— Judicial inquiry — Cognisance - Jurisdiction 
On the complaint of a person who had no personal 
knowledge of the matter complained of, a judicial 
inquiry was directed and on the report thereof pro- 
ceedings weie taken. Held , that there was no com- 
plaint under s 200, Oinninal Procedure Code, pro- 
perly so called on which a judicial inquiry could be 
directed. The proceedings were quashed. Chamboo 
Sahu v. Emperor (1906) . 11 C. W. N. 170 


COMPROMISE. 

See Civil Procedure Code. 

I. L. R. 31 Bom. 10 

See Civil Procedure Code, s. 375. 

X. L. B. 30 Mad. 47a 

See Hindu Law— Will. 

I. L. R. 29 All. 45L 

See Landlord and Tenant. 

I. L». R. 34 Calc. 456 

See Parties. . X. L. R. 30 Mad. 72- 
See Surety. . I. L. R. 29 AIL 627 

decree— 


COMPOUND INTEREST. 

— Mortgage bond — Stipulations in bonds 
amount to penalties — Compound interest — In - 
creased interest on default — Compensation for 
breach of contract — Interest after date fixed for 
payment, pouer to give — Interest at contract rate 
after such date . — Compound interest at a rate ex- 
ceeding the rate of interest on the principal money, 
being in excess of and outside the ordinary and 
usual stipulation, may be regarded as in the nature 
of a penalty. Where a stipulation in a mortgage 
bond for increased interest on dt fault is retrospective 
and the increased interest runs from the date of 
the bond, and not merely from the date of the 
default, it is always to be construed as a penalty, 
because an additional money payment becomes in 
that case immediately payable by the mortgagor. 
But the incre»tsed interest is not therefore to be 
disallowed altogether ; for by s. 74 of the Contract 
Act reasonable compensation not exceeding the 
amount of the penalty is to be received by the j arry 
complaining of the breach of the contract. Wheie 
two mortgage bonds were executed each providing 
for interest, compound interest, and on default in- 
creased interest from the respective dates of the 
execution of the bonds, and on the date of the execu- 
tion of the second bond the amount due on the 
first bond with interest was included iu the principal 
of the second bond ; the High Court in a decree on 
the bonds held that the increased interest by way ot 
compensation on the first bond should run only from 
the date of execution of the second bond, and that 
on the second bond should run only from the date 
of default on that bond, and allowed compound 
interest at the same rate only as that at which 
simple interest was stipulated for in the bond, and 
the Judicial C ommittee affirmed that decree Ss. 86 
and 88 of the Transfer of Property Act contain no 
directions for interest beyond the date to be fixed by 
the Court up which the account is directed to be 
taken $ but it has long been the uniform practice of 
the Calcutta High Court to give such interest, and 
the power to do so, whatever the source of it (and that 
is immaterial since the decision in Maharaja of 
Bharatpur v. Kanno Dei, L. R. 28 I. A. 85 ; 
I. L, M, 28 All . 182), must be considered as estab- 
lished, Sundar Koer v, Rai Sham Krishin 
(1906). I. L. R. 34 Calc. 150 ; X>. R. 34 1. A. 9 


See Minor. , I. Xi. R. 34 Calc.^^ 
deed of— 

See Exchange . . 11 O. W. N. 34& 

1. — Compromise- suit — Compromise of suit made- 

by adult male members of joint family — Minors — 
Repudiation — In this case the appellant sued to set 
aside a compromise and decree m accordance there- 
with in a former suit, which had been made on hi£ 
behalf by the adult members of a joint family, of 
which he w r as an infant member, and for other reliefs. 
The B igh Court held that under the circumstances 
the compromise was valid and binding, and on 
appeal the Judicial Committee were of opinion that 
he could not obtain the other relief prayed for with- 
out first setting aside the compiomise, and held that 
there were no grounds for setting it aside. The- 
Court had partly heard the suit before the compro- 
mise was entered into ; the appellant had no separate- 
interest 5 the adult male members of the family, w T ho 
were presumably competent to judge of their own 
interests, had taken part in the compromise and 
assented to it ; and the Court pronounced that it was 
for the benefit of the appellant, who had been made 
a party for the purpose of binding his interest- 
Rameswar Pershad Singh v Ram Bahadur 
Singh (1906) . . . 1. 1*. R. 34 Calc. 70 

2. — Civil Rrocedure Code, s. 375 — Incorpora- 

tion m compromise decree of terms u-htch are 
not unlawjul, though outside the scope of smf 
cannot be objected to in execution. — Where a com- 
promise between the parties to a suit embraces 
matters not relating to the suit, and the decree 
following such compromise gives reliefs which aie 
not unlawful, but which could not have been given 
if the suit bad been decided after trial, any objection, 
to such decree on the ground that it is in contraven- 
tion of s. 375 of the Code of l ml Procedure, must 
be taken by way of appeal and not in execution of 
the decree. V enkatappa Nayamm v. Thimma 
Nayamm , I. L. R. 18 Mad . 410, referred to. 
Mahibulla v. Imami , I. L. R. 9 All. 229, referred 
to. Kuruvetappa v. Sirasappa , 16 M. I. J. 354 , 
referred to. Manager ob Sri Meenakshi 
Devastanam, Madura v. Abdul Kasim Sahib 
(1907) . I. L. R. 30 Mad. 421- 
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I CONFESSION— concluded. 


COMPROMISE! — concluded . 

3. — Hindu Law — Compromise entered into by 
a, Hindu female , effect of.— Held, that a com- 
promise made by a person holding a Hindu widow’s 
or Hindu daughter’s estate in the property of 
her deceased husband or father, is not binding on 
the reversioners, even though it has been followed by 
a decree of Court, nor is a decree on an arbitration 
award, one of the parties to the submission having 
been a Hindu widow, or daughter ; but the rever- 
sioners can only be bound by a decree made after full 
-contest in a bond fide litigation. Imnt Konwur v. 
Hoop Narain Singh , 6 C L. R. 76 , Sheo Narain 
Singh v. Khurgo Koerry, 10 C L. R. 337 ; Jeram 
Lalgee v. Feeibai, 5 Bom. L. It. 8S5 ; Sant Kumar 
w. Leo Saran , I. L. R. 8 All. 365 , Ram Sarup v. 
Ram Dei, Weelcly Notes, 1907, 33 , and Stapilton 
w Stapilton , 1 White and Tudor 230, referred to. 
-Gobind Kbishna Nabain v. Khttnni Lab (1907). 

I.JG. R. 29 All. 487 

COMPROMISE DECREE. 

See Judgment-debtor. 

I. Ii. R. 30 Mad. 72 

See Minor. 


OONFESSION. 

Col. 

1. Confession to Punchayet. . . 83 

2 CONEESSION^EETEAOrED . . . 83 

OONFESSION. 

1. CONFESSION TO PUNCHAYET. 

1 .—Punchayet — J "Evidence Act (I of 1872), s. 24— 
Confession before punchayet — Runchayet if police- 
officer or a person in authority — Sentence— Age of 
the accused . — A punchayet is not a police-officer but 
be is a person in authority within the meaning of 
s. 24 of the Indian Evidence Act. A confession 
made by an accused before the punchayet who only 
told the accused to speak the truth, is admissible in 
evidence Where the accused, a girl of 16, was 
held guilty of deliberately killing her husband 
by means of arsenic poison which she mixed up 
with the food, cooked and served up by herself to 
the husband *. Held, that in consideration of her age 
she should he transported for life instead of suffer- 
ing the extreme penalty of death. Empebor v. 
■JashaBewa (1907) . . 11 C. W.N. 904 

2. CONFESSION RETRACTED. 

2. — Hmdence Act , 5 . 30— Rvidence— Con- 
fession — Retracted confession — Use of retracted 
confession as against person making it and as 
against co-accused . — A retracted confession may be 
taken into consideration, that is, used as evidence, not 
•only as against the person making it, bnt as against 
persons tried jointly with the confessing accused for 


the same offence. As regaids the person making 
it a retracted confession may, even without any 
corroborative evidence, form the basis of a conviction. 
As regards other co-accused, although corroborative 
evidence may be necessary, it is not necessary that 
such corroborative evidence should by itself be 
sufficient to support a conviction, semble : that 
a conviction based on the unsupported evidence 
afforded by the confession of a co -accused would 
not be unlawful. Queen-Rmpress v. Haiku Lai, 
1. L. R. 20 All. 483, followed. Fmpress v. 
Ashootosh Chuckerbuttg , I. L. R. 4 Calc. 483, 
discussed Queen v Mohesh Bis n as, 19 W. R Cr. 
R 16, referred to Empeeob v Kehbi (1907). 

I. L. R, 29 All. 434 


CONFISCATION. 

1. — Forfeiture — Sedition — Printing Tress — In- 

strument used for the commission of offence — Dis- 
posal of property— Criminal Procedure Code ( Act 
F of 1898), s 517 — Penal Code (Act XL V of I860), 
ss 62, 124A — The first part of s 517 of the Criminal 
Procedure Code refers to cases of offences relating 
to propei ty or documents, e g. where the Court 
directs, as iu cases of theft or criminal misappro- 
priation or offences of a similar description, that the 
property stolen or misappropriated he restored to 
its owner The words ‘‘which has been used for the 
commission of any offence ” refer to cases of the 
same nature, 1 . e ., to instruments like guns or swords 
produced in Court A printing press cannot be 
said to have been used for the commission of sedition 
inasmuch as the offence consists in the publication, 
and not the printing, the press being only a remote 
instrument. Abinash Chandra Bhattacharjee 
v. Empebob (1907) . I. L. R. 34 Calc. 980 

2. — Raj' — Babuana or maintenance grant to 

younger members — Confiscation of Raj by Gov- 
ernment — Rffect on grantees — Restoration of Raj 
— Lffcct on rights acquired from Government 
during confiscation — Conditions of grant— Breach 
— Forfeiture . — When the question was whether 
a grant of lands originally made for the mainte- 
nance of younger members of the family was 
resumable for the alleged breach of condition of 
the grant, and it appeared that subsequent to the 
grant the parent estate was confiscated by Govern- 
ment and Government settled with the grantees the 
lands held by them : Held . , that this constituted a 
new settlement and when subsequently Govern- 
ment restored the estate to the grantor’s heir, 
the transaction did not operate to recreate the main- 
tenance grant with the conditions When Govern- 
ment confiscated the estate all rights of the grantor 
as well as of the persons holding lands in the estate 
lapsed. The subsequent restoration of the estate 
did. not destroy rights acquired whilst the estate was 
under forfeiture. Ram Nundun Smgh v. Janki 
Koer , 7 C. W. N. 57 .* I. L. R.29 Calc . 828 , referred 
to. Nabpat Singh Deo v. Kashibam Singh 
Deo (1907) . . . . 11 C. W N. 055 
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CONSENT DECREE. 

See Civil Procedure Code. 

I. L. R. 31 Bom. 15 

See Decree. 

CONSTRUCTION OP STATUTES. 

See Limitation Act. 

I. B. R. 31 Bom. 162 

— Bombay City Police Act (Bom. Act TV of 
1902 ), ss. 12, 16, 18 — In construing an expression 
of doubtful import occurring in a statute, the Court 
may well have regard to considerations outside the 
language of the Act. Emperor v. Atmaram 
(1907) . . . . I. Ii. R. 31 Bom. 4.80 

CONSTRUCTIVE NOTICE. 

See Notice. 

See Vendor and Purchaser. 

I. B.R. 31 Bom. 566 

CONTEMPORANEOUS DEED. 

See Mortgage. . U C. W . N. 400 

CONTEMPT OP COURT. 

See Advocate . I. B. R. 29 All. 95 

“ CONTENTIOUS ” SUIT. 

See Lis pendens I. Ir. R. 29 All. 339 

See Transfer or Property Act, s. 52. 

I. L. R. 31 Bom. 393 

CONTRACT. 

Col. 

1. Construction or Contracts. . 86 

2. Breach or Contract. ... 89 


See Carriers. 

See Contract Act (IX or 1872). 

See Covenant. 

See Guardian and Minor. 

I. L. B. 29 All. 213 

See Ineant . . 11 C. W, N. 135 

See Interest. 

See Minor, liability o r. 

See Non-occupancy Raiyat. 

I. B. R. 34 Calo. 518 

See N.-W. P. and Oudh Municipalities 
Act (Local 1 or 1900), s 47. 

I. B. R. 29 AIL 346 


CONTRACT — continued. 

See Principal and Agent. 

I. B. R. 34 Calc. 628 
See Specirio Pereormance. 

See Undue Influence. 

See Unconscionable Bargain. 

-~-breach of, by workman — 

See Act XIII or 1859, ss. 2, 3. 

11 C. W. N. 247 

to carry partly by land and partly by 

river— 

See Carriers . I. B. R. 34 Calc. 419 


under Bengal Municipal Act — 

See Lease. . I. B. R. 34 Calc. 1030 

1. CONSTRUCTION OP CONTRACTS. 

1.— Contract Act (IX of 1872), s. 69— Money 
voluntarily faid cannot be recovered back unless 
the f arty for whom such payment is made is bound 
to fay it — Reienue Recovery Act (II of 1864), 
s. 35 — Applies only where party faying is tenant, 
mortgagor , or incumbrancer — Unregistered owner 
not bound to fay the revenue — An action to recover 
money paid is not maintainable under s. 69 of the 
Indian Contract Act, unless the person from whom 
it is sought to he recovered was bound to pay it. 
On this point the law under s. 69 of the Indian 
Contract Act is the same as the English Law. 
Bonner v. Tottenham and Edmonton Permanent 
Investment Building Society ; [1599] 1 Q. B. 161, 
referred to. The revenue due on land owned by one 
who is not the registered holder is not money which 
such owner is bound to pay under the Revenue 
Recovery Act, though it may be to his interest to do 
so and the registered holder voluntaiily paying such 
revenue cannot recover it under s 69 of the Contract 
Act. Neither can he recover it under s. 35 of the 
Revenue Recovery Act unless he is a tenant, mort- 
gagor or incumbrancer of such land Boja 
Sellappa Reddy Vridhachala Reddy (1906) 

I. B. R. 30 Mad. 35 

2. — Putm taluk — Benamidar — Contribution * 
The mortgagee of a share of a putni taluk, in 
order to save his interest therein, paid up the 
putni rent and claimed to reco\er a proportion- 
ate share thereof fiom the appellant who had, 
subsequent to the mortgage, purchased the mort- 
gagor’s share in the taluk The appellant pleaded 
that he was only a benamidar for the mortgagor. 
Held , that the appellant having held himself 
out as the purchaser, and having got his name 
registered in the zemindar's hooks m place of 
his vendor, was prirnd jacie hound in law to pay 
the rent,' and that under s. 69 of the Contract Act 
the ^mortgagee was entitled to succeed. Umbsh 
Chandra Banerjee v. Khulna Loan Company 
(1906) .... I. B. R. 34 Calc. 92 
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C OINTTB A CT — continued. 

3* — S. 69 applies only in eases where one 
person pays money which another is hound to 
pay — Payment must he to another person . — S. 69 
of tlie Contract Act applies only where one person 
pays to another money which a third party is 
hound to pay. Where Government, as mulgeni 
tenant, pays to itself the assessment, payable by 
the mulgar (landlord), it is not a payment by 
Government to another person, and the amount so 
paid or letained cannot be recovered from the 
mulgar under s 69 of the Contract Act. Queer e . 
Whether the Government can be held to have such 
an interest as will bring it within the section, as the 
sale to avert which the payment is made can be 
brought about only by its own orders. Secbetaby 
op State fob India v. Febnandes (1907). 

I. Jj. B. SO Mad. 375 

4. — s. 70 — Inamdar talcing water for which 
zemindar is compelled to pay water-cess must 
recoup zammdar. - When the holder of an inam 
within a zemindari takes for his benefit Govern- 
ment water and the zemindar, whose moveable 
and immoveable properties are liable for the payment 
of the cess to Government, pays them, the latter 
can recover the amount of cess so paid from 
the inamdar under s, 70 of the Contract Act 
The zemindar must be considered as rendering him- 
self liable for the benefit of the inamdar and as 
not intending to do so gratuitously. Baja . 
OE VENKATAGIBI V. VUDUTHA SUBBABAYUDU 

(1907) . . . . I. L. B. 30 Mad. *77 

5. — Official Assignee — Whether benefit of 

contract vests in Official Assignee — Indian 
Insolvent Act (11 and 12 Viet., C.XXI), ss.7 
and 24 — Assignment of contract — Transfer of Pro- 
perty Act (IV of 1882), ss. 3, 6 (h)—“ Actionable 
claim ’’ — Contract Act (IX of 1872), s. 23 — 
Fraudulent object. — Property under a contract 
which an assignor can pass to an assignee, is an 
“ actionable claim ’’ within the meaning of s. 130 of 
the Transfer of Property Act, and would, under s. 7 
of the Indian Insolvent Act, vest in the Official 
Assignee on the insolvency of the assignor. Under 
the joint action of s. 6 (h) of the Transfer of Pro- 
perty Act and s. 23 of the Contract Act, where the 
object of an assignment is fraudulent, the assign- 
ment is void and inoperative. Decision of Sale, 
J ., I. L. R. S3 Calc. 702, affirmed. Jaeeeb 
Meheb Ali v. Budge-Budge Jute Mills Co. 
(1906) . , . , I.L.E.34 Calc. 289 

0 . — Sale of unascertained goods — Appropriation 
— Completion of sale — Transfer of ownership — 
Conditional appropriation — Jus disponendi — 
Mate’s receipts — Bills of lading — Fraud — Con- 
version of male's receipts into bills of lading with- 
out payment for goods — Fledge of bills of lading 
to a third party without notice of seller's claim 
for the price of goods — Contract Act (IX of 1872), 
ss. 77% 83, 95, 178 — A agreed to purchase unascer- 
tained goods of a certain mark from B , the goods 
to be placed alongside the exporting vessel and to 
be paid for in cash against mate’s receipts. Cl. 13 


COINTTBACT — continued. 

of the contract provided : Terms of payment r 

Cash on delivery of mate's or dock receipts or as 
provided in els 8, 9 and 11. Should the said 
receipts or warrants be retained by the buyers for 
examination, they shall remain the property of the 
sellers and be held by the buyers in trust for and at 
the absolute disposal of the sellers, until payment 
has been made in cash in terms of this contract, and 
if payment be made by cheque, until such cheque 
has been cashed." Under A'b instructions the goods 
were marked and placed dongside the vessel and 
subsequently shipped. Mate’s receipts made out in 
A’s name were obtained by B, and made over to A 
for examination together with B } s bill and the* 
usual measurement and weighment certificates. 
Thereupon A obtained bills of lading in exchange- 
for the mate’s receipts and pledged them with 
who acted bond tide and without notice of J5’s claim. 
The goods were never paid for by A. Reid, that- 
there was an “appropriation" by the seller B, 
assented to by the buyer A, within the meaning 
of s. 83 of the Indian Contract Act Rohde v. 
Thwaites , 6 B. C 388 , referred to. Under the 
conjoint operation of ss. 77 and 83 of the Indian Con* 
tract Act, the sale was complete and the property m 
the goods passed fiomthe seller to the buyer, and the 
pledge by A of the bills of lading to C was valid. 
Cl. 13 did not reserve to the seller the right of dis- 
posing of the goods nor did it render the appro- 
priation conditional on payment of the price 
Qjjie pledge by A to C did not come within the 
proviso to s. 178 of the Indian Contract Act. Fer 
Geidt, J . — The object of cl. 13 was to secure the 
seller’s lien on the goods. Judgment of Sale, J , 
affirmed, J, L . R. 33 Calc. 547. Juggebnath 
Augubwallah v. E. A. Smith (1906). 

I. Ii. B. 34 Calc. 173 

7 .— Railway Company — Receipt of goods by 
one company for ca^naie over its own and 
another company's line — Liability in respect of 
overcharge made by delivering company — Bye-laws 
— Bower of Railway Company to alter the prin- 
ciple of calculation of rates. — Two wagon loads of 
chillies were received by the Station Master at 
Bezwada on the Nizam’s Guaranteed State Bailway 
for carriage to Agra station on the Great Indian 
Peninsula Bailway at a rate of B270 per wagon 
for the whole distance. On arrival at Agra the 
Great Indian Peninsula Bailway Company’s Station 
Master demanded payment of higher rates, calculated 
per maund, and refused delivery until such rates, 
were paid. The consignees paid under protest and 
sued both Bailway Companies for a refund of the 
excess charges. Reid, that tjie contract for carriage 
of the goods for the whole distance was one entire 
contract with the receiving Company, who were 
liable for the overcharge, if any, wrongfully demand* 
ed from the consignees. Muschamp v. Lancaster 
and Preston Junction Railway Company , 8 M „ 
Sf W 421 , 53 R. R. 758 , Webber v. The Ghreat 
Western Railway Compan., 3 R, Sf C. 771, and 
Ealu Ram Maigraj v The Madras Railway 
company, I. R. 3 Mad ^ 240 , followed. Reid 
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also, that a bye-law of the Great Indian Peninsula 
Bailway Company which reserved to the Bailway the 
right of remeasurement, reweighment, recalculation 
and reclassification of rates, terminals and other 
.charges at the place of destination and cf collecting 
before the goods are delivered any amount that may 
have been omitted or under-charged did not authorize 
the Great Indian Peninsula Bailway Company to alter 
the contract between the parties and charge at the 
place of destination maund rates instead of wagon 
Tates. Chuni Lal v The Nizam's Guaranteed 
State Baegway Company, Limited (19o6). 

I. In B. 29 All. 228 

2. BREACH OF CONTRACT. 

8. — Marriage settlement — Construction of docu- 
ment — Agreement to 'pay annuity to bride . — On 
•the occasion of the marriage of the plaintiff, 
then a minor, with the son of the defendant, the 
defendant agreed with the father of the plaintiff to 
pay to the plaintiff unconditionally the sum of R500 
a month from the date of the marriage, and the pay- 
ment of this allowance was made a charge upon 
•certain immoveable property specified in the agree- 
ment. The plaintiff after a time lefused, for reasons 
.stated by her m her plaint, to live with her husband. 
Subsequently to this the stipulated allowance having 
“been stopped, the plaintiff sued on the agreement 
above referred to to recover arrears amounting to 
R15,000, Held , that the plaintiff, though not a 

party to the agreement in question, was entitled to 
•sue on it ; also, on a construction of the agreement 
that no conditions as to the conduct of the plain- 
tiff being laid down therein the fact that the 
plaintiff refused to live with her husband was no 
bar to the suit. Husaini Be gam v. Khwaja 
Muhammad Khan (1906) . I. L. B. 29 All. 151 

CONTRACT ACT (IX OF 1872). 

ss. 2, el. ( g ), 23, 24— 

See Civil Procedure Code. 

I. L. R. 31 Bom. 552 

~bs; 10, 11, 68, 247, 248 — 

See Inpant . . 11 C. W. N. 135 

ss. 16, 19A — 

— Contract induced by undue influence — Money- 
lender — Exorbitant rate of interest — Undefended 
^uit — Court? s right to interfere— Reasonable 
rate of interest, what is— -Civil Procedure Code 
(XIV of 1882), s. 210— Power of High Court to 
make its money decrees pay able by instalments . — 
Under ss. 16 and 19 A of the Indian Contract Act 
the Court has power to interfere and relieve a 
defendant against what may appear to the Court to 
be unconscionable transactions.' The circumstances 
in each case must he looked to in order to decide 
what would be a reasonable rate of interest to allow. 
Under s. 210 of the Civil Procedure Code this 
Uourt has the power to make its money decrees pay- 


CONTBACT ACT (IX OF 1872)— concluded. 

able by instalments Per Curiam: The general 
impression prevailing in the minds of money-lenders 
in Bombay, as echoed in the plaintiff’s a rh davit, that 
in all cases they can defeat the provisions of the 
Code as to payment by instalments and get a decree 
for immediate payment by avoiding the Small 
Causes Court and coming to this Court, is 
erroneous and needs to be corrected. Poma Dongra 
v. William Gillespie (1907). 

I. Li. R. 31 Bom. 348 

s. 20- 

See Covenant, construction op. 

I. U. B. 30 Mad. 284 

s. 23 — 

See Agreement opposed to Public 
Policy , I. In R. 30 Mad. 530 

See Contract . I. In R. 34 Calc. 289 

s. 23 — 

See North-Western Province (Act II 
1901), ss. 20, 21 and 31. 

I. L. B. 29 AIL 327 

s. 38— 

See Legal Tender. 

I. Ii. R. 34 Calc. 305 

s. 69- 

See Madras Eevenue Becovery Act, 
s. 35. . . I. In R. 30 Mad. 35 

s. 69 - 

See Purchaser. 1. 1*. R. 30 Mad. 481 

ss. 77, 83, 95, 178 — 

See Contract , I. L. R. 34 Calc. 173 

ss. 198, 211, 216— 

See Principal and Agent. 

I. L. R. 29 AIL 730 

S. 236— 

— Principal and Agent. — S 236 is not restricted 
to cases where an agent purports to act for a named 
principal, but follows the rule underlying the eases 
of Rothschild v. Brookman , 2 Bow and Cl. 188, 
and Robinson v. Mollet, L, R. 7 E. c$' X App. 802, 
that an agent cannot recover on a contract if he really 
acts as a principal. Sewdutt Boy Maskara v. 
Nahapiet (1907) . . I. B. R. 34 Calc. 628 

provisions of— 

t See Interest. . I. L. R. 31 Bom. 354 

CONTRACT ACT (IX OF 1872) A8 
AMENDED BY ACT VI OF 1899. 

ss. 16, 74.— 

See Undue Inpluencb. 

I. Ii.R.34 Cale.150 
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CONTRACT OP SERVICE. 

See Adoption . . 11 C. W. N, 147 

CONTRIBUTION. 

See CONTRIBUTION, SUIT POE. 

See Contract Act (IX op 1872), s. 69. 

I. L. R. 34 Calc. 9 

See Transbee op Property Act (IV op 
1882), s. 82 , L L. R. 34 Calc. 13 

CONTRIBUTION, SUIT EOR. 

1. — Contribution — Co-heir not liable to con- 

tribute towards expenses incurred bp other heirs 
m litigation in respect of common property. 
— A co-heir is not liable, either under an implied 
contract or on grounds of equity, to conti lbute to- 
wards the expenses of litigation bond fide carried on 
by other heirs in respect of the common property. 
Dakshina Mohan Roy v Saroda Mohan Roy, I 
L. R. 21 Calc. 142, referred to. Haiima Bee v. 
Roshan Bee (1907) . I. Ii. R. 30 Mad. 526 

2. — Civil Procedure Code, $. 586 — Provincial 
Small Cause Courts Act (IX of 1887), Sch. II, 
Art. 41 — No second appeal where in suits for con- 
tribution debt in respect of which contribution is 
sought, is created by the payment itself— -Appeal- 
ability determined by subject-matter of suit and 
not by amount claimed in execution — The suits for 
contribution exempted from the jurisdiction of Courts 
of Small Causes by Sch. II, Act IX of 1887, are suits 
in which contribution is claimed in respect of pay- 
ment made by a shaier of money due from a co-sharer. 
The exemption -does not apply to cases where no 
debt was due from the co-sharer prior to payment, 
but contribution is sought iu respect of a debt 
which became due only by virtue of such pay- 
ment. In such cases no second appeal will lie under 
s. 586 of the Code of Civil Procedure if the subject- 
matter of the suit is less than R500. In determining 
whether second appeals lie in such cases in execution 
proceedings, the amount of subject-matter of the suit 
and not the amount sought to be recovered in exe- 
cution must be taken into consideration. Mavula 
Ammad v. Mavula Maracoir (1906). 

I. Li. R. 30 Mad. 212 

CONVERSION. 

See Hindu Law. 

CONVERSION OE MATE'S RECEIPTS. 
See Contract . I. Ii. R. 34 Calc. 173 

CONVERTS. 

See Native Christians. 

I. la, R. 31 Bom. 25 

CONVICTION. 

See Previous Conviction. 


CONVICTION— concluded, 

— Conviction of an offence without specific 
charge. — If the accused are charged with an offence- 
under s. 304 or with one under s. 325, they may be 
convicted of an offence under s 323 of the Penal 
Code, though no charge under that section has been 
drawn up against them But when they are charged 
with those offences alleged to have been committed by 
another person in the course of a riot, i.e , when they 
are charged under ss. 147, 304 and 325 combined 
with s. 149 of the Penal Code and the commission of 
the riot is disbelieved, they should not he convicted 
of the offence under s. 323 in respect of their in- 
dividual acts with which they are not charged and 
which are not imputed to them in the Judge’s charge 
to the Jury. DaSarath Mandad v. Emperor 
(1907) .... I. L. R. 34 Calc. 325 

C O-P ARCENERSHIP. 

See Native Christians. 

I. L. B. 31 Bom. 25 


COPIES OP DOCUMENTS. 

— Criminal Procedure Code, ss. 162, 164 — 
Right of accused to copies of statements made by 
Magistrate under. — An accused person under remand 
is not, before the commencement of the preliminary 
inquiry, entitled to he furnished with copies of state- 
ments made on oath by various persons and recorded 
by the Magistrate under ss 162 and 164 of Code of 
Criminal Procedure. No such right is conferred by 
the Code of Criminal Procedure and the question 
whether any person has a right to inspect a public- 
document is outside the scope of the Evidence Act. 
Such statements may, however, he put to contradict 
the persons making them when called as witnesses and 
it will then form part of the record, of which the 
accused will be entitled to a copy after commitment. 
There is no general principle of common law which 
would entitle an accused person to copies of such 
documents. Queen-RJmpress v. Arumuqam, I. L. 
R . 20 Mad. 189, distinguished. Emperor v. 
MUTHrA Swamiyar (1907). 

L Ii. R. 30 Mad. 465 


CO-SHARER. 

See Agra Tenancy Act (Looad II ot 
1901), s. 201 , I. L. R. 29 All. 158 

See Contribution, suit por. 

See Hindu Law — Joint pamidy. 

See Partition . , 11 C. TV, N. 397 

— Separate possession of distinct plots by 
arrangement — Sale by a co-sharer — Purchaser V 
right to exclusive possession - — When by private* 
arrangement amongst co-sharers, one of them is iu ex- 
clusive possession of a certain portion of the ijmali 
land, a purchaser of the right, title and interest of 
the latter is entitled to be placed in the same- 



DIGEST OE CASES. 


( 94 ) 


( 93 ) 

PQ-flTT A 13,15 H— concluded. 

position as his vendor. An arrangement amongst co- 
sharers like the above continues to be a good and 
binding arrangement until the co-sharers themselves 
agree to give it up and come to some other arrange- 
ment or until any one of the co-sharers demand a 
partition of the entire joint lands either in Court 
or out of Court Kumudini Mazumdar v Rasik 
Lai, Maztjmdab (1906) . . 11 C. W. 3N. 517 

CO-SHARER LANDLORD. 

See Bengal Tenancy Act, Sch, III, Art 
2 ( b ) . . .11 C. W. 1ST. 1026 

COSTS 

Col. 

1. Appeal 93 

2 Mortgage-decree. . , , .93 

3. Partition P4 


See Receives. , I. Ii. B. 34 Calc. 336 
See Set-oef. . 11 C. W. N. 215 

See Solicitor’s Costs. 

1. 1,. R. 31 Bom. 430 

award of— 

See Jurisdiction . I. Xi. R. 30 Mad. 41 
See Jurisdiction oe Ciyil Courts 

1. APPEAL. 

1, — Costs — Execution of decree — Application 
for execution of order as to costs — Appeal to Privy 
Council — Jurisdiction — Inherent pouer of Court — 
Civil Procedure Code ( Act XIV of 1882), s. 583 . — 
The High Court made an order dismissing an applica- 
tion for leave to appeal to His Majesty in Council, 
■with costs. Meld, that although there is no section in 
the Code of Civil Procedure directly applicable to the 
case yet, by analogy to s 583 of the Code, the proper 
Court to execute the order as to costs is the lower 
Court. The Code of Civil Procedure is not exhaustive, 
and when a Court has made an order which it has 
jurisdiction to make, there is inherent power in the 
Court to have that order carried into effect. 
Jogendra Chandra Sen v. Wazidunnissa Khatun 
(1907). . . X. L. R. 34 Calc. 860 

2. MORTGAGE-DECREE. 

% — Transfer of Property Act, $s. 88, 90— 
Mortgage-decree under s. 88 cannot impose per- 
sonal liability for costs — Such liability should be 
enforced under s 20 .— It will be contrary to the 
scheme of the Transfer of Property Act and to the 
practice of the Engl th Courts of Equity to make the 
mortgagor personally liable for costs in any case 
before the sale-proceeds have proved insufficient to 


COSTS — concluded . 

satisfy the mortgage claim. Sharpies v. Adams * 
32 Peav. 213i referred to, Liverpool Marine 
Credit Co. v. Wilson, L P. 7 Ch. 507, referred 
to. A decree under s. 88 of the Transfer of Pro- 
perty Act must not order the defendants person- 
ally to pay the costs. It may contain a declaration 
of the personal liability of defendant for principal 
or costs, but such a declaration is not part of the 
usual form of decree under the Transfer of Property 
Act and is enforceable only under s. 90 The words- 
“the amount due on the mortgage for the timeheing ,, ‘ 
in s 90 must be taken to include costs. Moghul 
Eaiima v„ Lalta Prasad, I, L P. 20 All 523 y 
referred to. Kamalamma v. Kamandur Kara- 
simha Charlu (1907) . I. E. R. 30 Mad. 464 

3. PARTITION. 

3. — Costs — Suit for partition — Apportionment 
of costs of partition beticeen lessor and lessee— 
Appeal — In a suit for partition certain defendants 
were made parties both in their character as pro- 
prietors and also as molcarari lessees of a fraction of 
the share owned by the plaintiff, and by the partition, 
allotments were made so as to give them separate^ 
possession of different parcels representing their 
proprietary and tenancy interests respectively. Meld, 
that the costs of partition proportionate to the share 
held by the defendants in moTcaian should be borne 
by the lessor and the lessees in proportion to their 
respective interests in the share. Merbei t v. Medges, 
10 Ir. Eg. Pep . 479 ; Herbert v Eyre, 2 Jones 
(It.) 803 ; Cornish v. Gest, 2 Cox 27, referred to. 
Costs an a partition suit up to the stage of the 
preliminary decree should ordinarily he borne by 
the parties themselves. Shania Soondui ee JDebiav. 
Jardme, STcinner fy Co , 12 W. P 160, followed. 
An appeal will lie upon a question of costs when a 
matter of principle is involved Dildar Ali Khan 
v. Ehawani Sahai Singh (1907). 

I. E. R. 34 Calc. 87S 

COUNTERFEIT TRADE MARK. 

See Collector oe Customs, tower oe 

I. L. R. 34 Calc. 511 

See Trade -mare:. 

COURT. 

See District Registrar. 

I. B. R. 30 Mad. 32G 

See Foreign Court, judgment oe. 

power of — 

See Receiver . I. E. R. 34 Calc. 336- 
COURT -BEE. 

See Civil Procedure Code, s. 411. 

I. L R. 29 AIL 53T 

See Court Fees Aot (VII oe 1870), 

See Valuation of Suit. 
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COURT-FEE — concluded. 

See PLAINT, DEJECTION’ OE, 

I. Ii. R. 34 Calc. 20 

time for payment of— 

See Coubt Pees Act (VII or 1870), s. 2 

I. It. R. 30 Mad. 32 

;k — Court Fees Act ( VII of 1870), s. 7, sub-s. 
{ iv), els. (c) and (d) — Suit for declaration and 
•consequential relief — Valuation of suit — Court* s 
power to revise plaintiff’s valuation — Civil Proce- 
dure Code (Act XIV of 1882 ) , s. 54, cl. (b).~ In 
cases covered by s. 7, sub-s. (iv), els. (c) and (< d ) 
of tbe Court Pees Act, although it is for the plaintiff 
to state the amount at which he values the relief 
sought and although the amount of Court-fees payable 
varies with the amount at which the relief sought is 
valued in the plaint, it is open to the Court if a ques- 
-tion is raised as to the true valuation of the suit to 
determine such question, and it is within the power of 
the Court to take action under s. 54 of the Civil Pro- 
cedure Code if it is established that the valuation is 
improper. Where the suit was for a declaration that 
a mortgage-decree for Rs. 10,000 obtained by the 
defendant against the plaintiff was fraudulent and 
for an injunction to restrain the defendant from 
executing it by a sale of the mortgaged properties : 
Held, that the prayer for injunction was a prayer for 
.consequential relief within s. 7, sub-s (zc), cl. (c) 
•of the Court Pees Act. That the proper value of the 
relief by way of injunction was the amount sought to 
he realised under the decree, and the plaintiff's valu- 
ation of the same at Rs. 100 was so manifestly unjust 
that the Court was justified in rejecting the plaint 
under s. 54, Civil Procedure Code. Kan S anker v. 
Kali Kumer, I. L. B. 82 Calc. 734 , referred to. 
Baidynath v. MaJcham Lai, 1. L, R. 17 Calc. 680 , 
.approved. Umatul Bathe v. Nanji Kobe (1907). 

11 C. W. 705 

insufficiency of— 

2. — Court Fees Act (VII of 1870), ss. 9 , 10, 11, 

: 28 — Court-fee — Plaint — Court-fee on plaint dis- 
covered during progress of suit to be insufficient — 
Limitation — Act No. XV of 1877 ( Indian Limi- 
tation Act), s. 4 Keld, that when it has been 
•discovered that through mistake or inadvertence a 
-p''aint has been filed on an insufficient court-fee stamp 
the Court upon discovering the mistake can at any 
time and without any regard to limitation have the 
proper court-fee made up, and when it is so made np, 
the plaint is as valid as if it had been properly stamped 
when presented. The principle of *the decision in Bai- 
lor an Bai v. Oobind Nath Teivari , I. L B. 12 
All, 129>so far as applicable to pldints, rejected. 
Habi Bam v. Akbab Husain (1907). 

I. L. R. 29 All. 749 

<JOURT BEES ACT (VH OR 1870). 

See Coubt* pee. 

s. 2 — 

— Does not contemplate the fixing by the decree 
of a time for payment of extra Court-fees-— Where 
-Court fixed such time, payment uithin such time no 


COURT REES ACT (VII OP 1870)— 

continued . 

condition precedent to execution. — It is not intended 
by the first part of s 2 of the Court Fees Act that the 
Court should fix a time for the payment of the extra 
Court-fee in respect ot mesne profits subsequent to the 
institution of the suit but that execution in respect of 
such profits should he stayed till such payment is 
made Where the Court by its decree directs the 
payment of such Court-fees within a fixed time, such 
direction is no part of the decree and execution of the 
decree is not conditional on payment within the time 
so fixed. Peeianan Chetti v Nagappa Mudaliab 
(1906) . . . . I. Xi. R, 30 Mad. 32 

s. 7 (iv), el. (e)— 

See Valuation op Suit. 

I. L. R. 80 Mad. 18 

s. 7, paras, iv, v, vi, is: and x, cl. (d)— 

See Suits Valuation Act. 

I. L. R. 31 Bom. 73 

s. 7, sub-s. (iv)— 

See Coubt Pees. . 11 C. W. N, 705 

ss. 7, V (b), (d) J 28— 

— Court-fee — Document received through mistake 
or inadvertence . — The plaintiff in a suit for pre- 
emption stated in his plaint — “ The suit is valued 
at Rs. 197-8-0, five times of Rs. 39-S-0, the amount 
of revenae of the property P The property claimed 
was described as “ 41 bighas 10 biswas 5 biswansis 
paying a revenue of Rs. 39-8-0, entered as holding 
No. 2 in the khewat, out of a 3 biswa 10 biswansi 
18 kachwausi 9 nanwansi 16 tanwansi share, com- 
prising an area of 101 bighas, paying a revenue of 
Rs. 95, situate in thok Deputy Ali Raza Khan, m 
village Ukarna.” The Munsarim of the Court in 
which the plaint was presented on the last day of 
limitation accepted this valuation and reported that 
the plaint wa*s properly stamped, Keld , that inas- 
much as the plaintiff had not stated whether the 
revenue payable in respect of the share claimed had 
been separately assessed and recorded in the Collector's 
register as such, it became the duty of the Munsarim 
to inquire whether it was separately assessed. The 
plaint had been admitted through the mistake or 
inadvertence of the officer of the Court and the 
plaintiff was entitled to the benefit of s. 28 of the 
Court Pees Act, 1 870. Hasib-ul-nissa v. Gthapue- 
ullah Khan (1907) . I. L. R. 29 All. 382 

s. 7, ScR. I, Art. I— 

* — Appeal, valuation of, when no amount claimed, 
but dispute about liability of certain properties — 
Value of such properties — Proper valuation of the 
appeal . — S. 7 of the Court Pees Act has no appli- 
cation in the case of appeals in which no amount is 
claimed. Where the appellant in an appeal against 
a mortgage decree does not dispute the amount 
decreed, but raises the question of the liability of 
certain properties for the decree amount, the value of 
the appeal, for the purpose of Court fees, under 
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COURT PEES ACT (VII OP 1870)- 

concluded 

Art. I of Sola. I | of the Court Fees Act, is the 
value of such properties, when, such value is less than 
the amount decreed and when such value exceeds the 
amount decreed, such decree amount. Venkappa v. 
Marasimha, I. X. R 10 Mad 187, followed. 
Knshnama Chariar v. Srinivasa Ayyangar , I. L . 
R. 4 Mad . 339 , followed. Kesayabafu Bama- 
KBISHNA BeDDI v.fKOTTA KOTA BEDDI (1906). 

I. L. R. 30 Mad. 96 


s. 11— 

See Valuation op Suit 

I. L. R. 34 Calc. 954 

s. 17— 

— Two or'moye distinct subjects — First part of 
section applies to cases where alternative reliefs on 
different causes of action are joined m one suit , — 
The operation of s 17 of the Court Fees Act is not 
necessarily confined to cases where cumulative reliefs 
are claimed. Alternative claims, forming different 
matters which could have been made the grounds of 
separate suits, are c distinct subject 9 within the 
meaning of the section, although they arise out of the 
same instrument and a suit for enforcing such alter- 
native claims ought to be valued for the purpose of 
Court-fees as also of 3 urisdiction on the aggregate 
value of such reliefs Kashinath Narayan v. 
Q-ovmda Bin Firaji , I L R. 15 Bom. 82, not 
followed. Keel a Kandahn Nambudbipad v. 
Tibunilai Ananthaebishna Ayyab (1906). 

I. L. R. 30 Mad. 61 

— Court fee — Suit embracing two or more distinct 
subjects - Suit based primarily on an agreement to 
sell with an alternative claim for pre-emption. 
— The plaintiff came into Court claiming in the first 
place specific performance of an alleged agreement to 
sell to him certain immovable property, and secondly, 
in the alternative, the enforcement of a pre-emptive 
right in respect of mortgage of the same property 
executed by one of the defendants in favour of the 
other. Meld , that the suit was within the meaning 
of s. 17 of the Court Fees Act, 1870, a suit embracing 
two distinct subject matters and therefore chargeable 
with the court fee assessable upon each alternative 
relief separately. Hashmat-un-nissa v . Muham- 
mad Adbul Kabim (1906) . I, L. R. 29 All. 155 

COURT OP WARPS. 

discretion of— 

— Tower of Court of Wards to sell property 
under its superintendence . — The estate of a Mahom- 
medan lady, named Hawa Begam, was at her own 
request taken under the superintendence of the Court 
of Wards under s. 194, cl. (g), of Act No. XIX of 
1873. This was in 1896. In 1902 the Court of 
Wards sold a portion of Hawa Begam’s property, as 
was alleged without her consent. Meld , on suit by 
persons claiming title through Hawa Begam to recover 
the property so sold, that the Court of Wards was 
under the circumstances entitled to sell, even without 
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the owner’s consent, and that its discretion could not he 
questioned in any Civil Court. Mohsan Shah «. 
Mahbub Ilahi (1907) , I. L. R. 29 All. 589 

COVENANT. 

construction of— 

See Pebsonal Covenant. 

— Transfer of Property Act (IV of 1882), 
ss. 55, 59 — What amounts to a s< contract to the 
contrary ” within the meaning of section — Contract 
Act -(IX of 1872), s 20—Mistalce does not 
prevent the party from claiming the protection of a 
special covenant — Want of attestation as laid down 
in s 5$ of the Transfer of l roperty Act will not 
bar the personal remedy . — A, who had brought a suit 
to recover the amount due on a mortgage executed to 
him, assigned to B for valuable consideration all his 
claims under the mortgage deed and in the suit 
brought by A. The assignment contained a coven- 
ant that “A, his executors or administrators shall not 
he liable for any derect in the claim hereby transferred 
and assigned or for any sums of money that may not 
be recovered 93 Subsequent to the assignment, B was 
added as a co-plaintiff in the suit brought by A aud 
it was discovered that the mortgage executed to A 
was inoperative as it was attested by only one witness 
and the suit was withdrawn. B filed a suit against 
A for a declaration that the contract of assignment 
was void and for a return of the consideration paid. 
Meld, that A was entitled to claim the benefit of 
the covenant, which exempted him from any liability, 
even though both A and B acted under the mistaken 
belief that the mortgage was valid and that A was 
not hound to refund the consideration received. 
Ter Sir Abnold White, C J . — The covenant is a 
"contract to the contrary ” within the meaning of 
s. 55 of the Transfer of Property Act which will 
negative the statutory covenant of title under the 
section. Ter Sir S. Subbahmania Ayyab, J.~~ 
Non-compliance with the rule laid down in s. 59 of 
the Transfer of Property Act as to attestation does 
not render the personal covenant void. Madras 
Deposit and Ben fit Society , Limited v. Oonnamalai 
Ammal, I. L X. 18 Mad. 29, not approved. The 
existence of a separate wairanty in a contract is 
evidence that the matter of the warranty is not ^a 
condition or essential part of contract, a mistake in 
regard to which will render the contract void under 
s. °20 of the Contract Act. Sada Kavaub v. Tade- 
pally Basayiah (1906) . I. B. R. 30 Mad. 284 


CO-WIDOWS- 


See Hindu Law. 


I. L. R. 31 Bom. 560 


CRIMINAL BREACH OP TRUST. 


See Penal Code (Aot No. XLV of 1860), 
ss. 62, 406. . I. Ij* R* 29 AH. 25 

E 
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CRIMINAL PROCEDURE CODE (ACT 
V OP 1898). 

ss. 4 (o), 192, Seh. II, last clause— 

See Cattle Trespass Act (I op 1871), s. 
20, Scs. II . I. Ij. R. 34 Calc. 926 

SS. 10 (2), 12, 528— 

See Magistrates, subordination of. 

I. Xj. R. 34 Calc. 918 

ss. 54 — 

See Penal Code (Act No. XLV op 1860), 

s. 223 . . I. L. R. 29 AH. 377 

ss. 59, 60— 

See Penal Code., s. 225. 

I. 3j. R. 29 All. 575 

ss. 65, 105 — 

Bombay Prevention of Gambling Act (Bom, 

Act IV of 18S7J, ss. 4, o, 6, 7— Gambling— Keep- 
ing a common gaming bouse — Presumption under 
s 7 of the Act. — Where the Bombay Prevention of 
Gambling Act has provided for tbe manner or place 
of investigating or inquiring into any offence under 
it, its provisions must prevail and [ tbe Criminal Proce- 
dure Code must give way. Accordingly, no provision 
of tbe Code as to tbe authority empowered to issue a 
warrant for arrest or search, or the person to whom 
and the conditions under which such warrant may be 
issued can apply for the purposes of s. 7 of the Act. 
The authority/ the persons and the conditions must 
be respectively those specifically mentioned in s. 6 of 
the Act and no other But the special provision in 
s . 6 would still he subject to the general provisions of 
s s. 65 and 105 of the Code Emperor v. Fernad 
(1907) . . . I. Ii. R. 31 Bom. 438 

s. 106 — 

See Security to seep the peace. 

I. L. R. 30 Mad. 48 ; 11 C. W. IN. 840 

s. 106 (3)— 

— Order for security cannot be made by Appel- 
late Court when original conviction not by one of 
the Courts specified in the section — An order for 
security cannot he made under s. 106 (3) of the 
Code of Criminal Procedure by a Court of Appeal or 
Revision which is one of the Courts specified in the 
section, when confirming the original conviction of a 
Court which is not one of those specified therein. 
Muthia Chetty y. PJmperor, 1 L. P. 29 Mad. 190 , 
referred to and doubted. Doras ami Naidij v. 
Emperor (1906) . . I. Xi. R. 30 Mad. 182 

s, 107- 

See Bail . . . 11 C. W. 17. 415 

See Misjoinder op Parties. 

11 C. W. 17. 472 

See Security to keep the Peace. 

— ss. 107, 112, 117— 

— Order for security not to be made without 
recording legal evidence. — An order requiring a 
person to furnish security has the effect of a convic- 


CRIMI17AX. PROCEDURE CODE (ACT 

V OP 1898)— continued. 

tion, as the person so required is liable to imprison- 
ment if he fails to comply with the order. Such an 
order ought not to be passed without formal evidence 
being recorded. Peg. v. Jmji Limn- 6 Bom. H. C. 
Cr. C. 1 3 referred to. Peg. v. Talpatram Pamabhai, 
5 Bom . II. C. Cr. C. 105 , referred to. PrAthipati 
Venkatasami v. Emperor (1907). 

I. Xi. R. 30 Mad. 330 

s. 108— 

See Sedition * 1. 1*. R. 34 Calc. 991 
s. 110— 

See Security por Good Behayiour. 

ss. 110 (e), 112, 107— 

— j "Enquiry under s . 107 illegal without issuing 
notice under s 112 — A Magistrate before taking 
action under s. 107 of tbe Code of Criminal Procedure 
is bound to issue the notice required by s. 112 and his 
omission to do so is an illegality which will render the 
subsequent proceedings invalid A notice issued 
with reference to s 110 ( e ) is not sufficient as a 
preliminary to the Magistrate making an order 
under s. 107. Krishnaswami Thathachari v. 
Vanamamalai Bhasbiakar (1906) 

I. Ii. R. 30 Mad. 282 

s. 125— 

— Security to beep the peace — Power of the 
District Magistrate to cancel a security bond . — A 
District Magistrate has power under s„ 125 of the 
Code of Criminal Procedure to direct the cancellation 
of a bond to keep the peace executed on an order by a 
Subordinate Magistrate, on other grounds than that 
the bond is no longer necessary, Barba Chandra 
Dey v. Janmejoy Dutt , I. L P. 32 Calc . 948, over- 
ruled. Nabu Sardar v. Emperor (1906). 

I. Ij. R. 34 Cale. 1 

s. 144 — 

See Jurisdiction op Criminal Courts. 

11 C. W . T7. 79 

See Security to keep the Peace. 

11 C. W. NT. 121 

—Apprehended danger — Prohibitory order with- 
out express limitation of time — Legality of the 
order.— An order under s. 144 of the Criminal Proce- 
dure Code is not bad because it does not state that its 
operation is confined to two months, or some shorter 
period, from the making thereof. Unless there is 
something in the order which shows that it was 
intended that it should remain in force for more than 
two months, it must be presumed that the order is to 
be limited to two months as required by cl. (5) of the 
section. Golam Mohamad v. Bhubhan Mohun 
Moitra, 2 C. TV 17. 422 ; Pemjit Singh v, Luchman 
Pros ad, 7 C. TV. JSf. 140, and Bidhu Rang an 
Majumdar v. Pamesh Chandra Pai, 11 C. TV. 17. 
223, discussed. Ram Nath Chowdhry v. Emperor 
(1907) .... I. Ii. R. 34 Cale. 897 

— Order prohibiting holding of hdt within a 
certain area — Proper procedure — Where an order 
under s. 144, Criminal Procedure Code, enjoined the 
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petitioner not to establish a rival market within a 
quarter of a mile of a certain marketplace: Held, 
that it was not a proper order under s 144, Criminal 
Procedure Code, as it did not mention any limits of 
time and there was nothing in the order to indicate 
"whether the petitioner would be entitled to hold any 
market at any time within a quarter of 'a mile. The 
object of s. 144, Criminal Procedure Code, is not that 
orders should be made prescribing the holding of hats 
indefinitely within a certain area for two months. 
The proper way of preventing a breach of the peace 
is to proceed under s. 107, Criminal Procedure Code. 
Bidhtj Banjan Mazumdar v. Bamesh Chandra 
Bai (1936) .... 11 C. W. 3H.223 

— When order should not he passed under — Ques- 
tion of possession disputed — Proper procedure — 
S. 145, Criminal Procedure Code . — In a dispute 
regarding land when the question of possession is 
disputed between the parties, the proper procedure 
to be adopted by the Magistrate is to pass an order 
in a proceeding under s. 145, Criminal Procedure 
Code, deciding the question of possession on evidence, 
and not an order in a proceeding under s. 144, 
Criminal Procedure Code. Where in a proceeding 
under s 144, Criminal Procedure Code, the Sub- 
divisional Magistrate, holding that the 1st party 
were in possession, directed the 2nd party to refrain 
from interfering with that possession but the District 
Magistrate in revision, holding that the 2nd party 
were entitled to possession, directed them to continue 
in possession and prohibited the 1st party from inter- 
fering with their possession : Held, that both 
orders were bad in law. Parkar M ah ton v Bam 
Khblwan (1906) . . . 11 O. W. 3ST. 271 

s. 145, cl. (6) — 

See Jurisdiction op Criminal Court. 

11 C. W. H. 743 

s. 145 - 

— Police report — Likelihood of breach of peace 
— Interference by High Court — Subject-matter of 
dispute not clearly defined — Trees , dispute as to . — 
The High Court may interfere in a proceeding 
instituted by a Magistrate under s. 145, Criminal 
Procedure Code, when the police-report on which the 
proceeding is based states in the vaguest terms that 
each of the parties claims a certain right, and that 
inasmuch as both the parties are men of substance 
there might be a breach of the peace. Before a 
proceeding is drawn up under s. 145, Criminal 
Procedure Code, the subject-matter of the dispute 
must be clearly determined. Subjakanta Acharja 
*. Jagadindra Hath Boy (1906). 

11 C. W. 1ST. 198 

— Joint property —^Exclusive possession , claim 
to — Jurisdiction — Proceedings under s. 145, Cri- 
minal Procedure Code, cannot be instituted with 
respect to a dispute between two parties having joint 
rights to the land in dispute, each claiming exclusive 
possession thereof. Makhan Lal Boy v. Barada 
Kanta Bo* (1906) . . 11 O. "W. 1ST. 512 
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—Breach of peace — Likelihood — Police-report 
stating possibility of a breach of the peace.— 
Where proceedings under s. 145, Criminal Procedure 
Code? were instituted on a police-report which showed 
that the two parties were disputing about the posses* 
sion of a tank and that they were big zemindars, and 
which stated that though there was nothing- to show 
that there was a likelihood of a breach of the peace, 
yet it was not impossible that there should be a 
breach of the peace : Held, that the police-report as 
it is cannot be and ought not to he the foundation of 
a proceeding under s. 145, Criminal Procedure Code. 
The opinion expressed by the police-officer without 
sufficient materials ought not to be the ground for 
the institution of the proceedings Every case in 
which the question as to the likelihood of a breach of 
the peace that should justify the initiation of proceed- 
ings under s. 145, Criminal Procedure Code, arises, 
must be judged on its own merits. Maharaj 
Bahadur Singh v. Baja Banjit Singh (1906). 

11 C. W. 3H. 835 

— Omission of Magistrate to state grounds for 
passing order is an irregularity and does not 
render the proceedings void, if no prejudice caused 
thereby. — The omission of a Magistrate, in his order 
initiating proceedings under s. 145 of the Code 
of Criminal Procedure, to state the grounds on which 
he is satisfied that there was a dispute likely to cause 
a breach of the peace, is an irregularity, and will not, 
when the party is not prejudiced in the conduct of 
the inquiry by such omission, render the proceedings 
of the M agistrate void. Want of notice to one party 
in possession cannot be set up by another party who 
had notice and who appeared in the proceedings. 
Chinnappudayan, In the matter of (1907). 

I. Ij. R. 30 Mad. 548 

ss. 145, 146 — 

— Jurisdiction of Magistrate — Order on written 
statement without any evidence— High Court, 
jurisdiction o/.— -Sub-s. (i) is not the only provision 
in s. 145 of the Criminal Procedure Code which lays 
down what matters relate to the jurisdiction of the 
Magistrate. There are other provisions in the sec- 
tion, the contravention of which affects his jurisdic- 
tion, and so gives the High Court power to interfere. 
Where the Magistrate passed an order under s. 146 
of the Code, only upon the written statements of the 
parties and without taking any evidence : Held, that 
the order was without jurisdiction, and that the High 
Court had power to set it aside Surjya Kanta 
Acharjee v. Hem Chunder Chowdhry , I. L . B. SO 
Calc . 508, followed. SuJch Lal Sheikh v. Tara 
Chand Ta, I. L.R. S3 Calc . 68 , explained. Kolha 
Koer v . Muneswar Tewari (1907). 

I. Ii. R. 34 Calc, 840 

s. 154— 

See Pirst Information. 

11 O. W. K*. 654 

ss. 162, 164— 

See Copies of Documents. 

I.L.R.30 Mad. 46d 

e 2 
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s. 167 (3) — 

See Police Custody. 

11 C. W. 1ST. 554 

s . 195— 

See Civil Procedure Code, s 647. 

I. D. R. 30 Mad. 311 

See Sanction eor Prosecution. 

I. D. E. 34 Calc. 848 

s. 195, sub-s. (1), cL (b)~ 

See Sanction eor Prosecution. 

11 C. W. 1ST. 909 

s. 195, els. (4), (6)— 

See Sanction eor Prosecution. 

11 C. W. 3ST. 195 

. s. 195 (6) — 

See Appeal, Cbiminal Cases. 

I. L. R. 30 Mad. 382 

— Appeal — Remand — The powers conferred under 
s. 195 of the Code of Criminal Procedure are of a 
very special nature and no inherent 3 urisdiction can 
he attributed to any Court in the exercise of such 
poweis, unless it is incident to their proper exeicise 
A Court to which an appeal is presented against an 
order granting or refusing sanction under s. 195 of 
the Code of Criminal Procedure has no power to 
remand the case for a fresh inquiry Rama Ayyar 
«. Venkatachella Padayachi (1907). 

I. L. R. 30 Mad. 311 

s. 200— 

See Complaint. . 11 C. W. 35T. 170 
s. 203 — 

— Complaint — Jurisdiction — Dismissal of com- 
plaint no bar to the cognizance of a fresh com- 
plaint in pari material There is nothing to prevent 
a Magistrate from entertaining a second complaint 
made against the same person even though the second 
complaint may he connected with a previous com- 
plaint which has already been dismissed under the 
provisions of s. 203 of the Code of Criminal 
Procedure, Queen- Empress v. Omedan , Weekly 
Notes, 1895, 86, followed. Dwarlca Nath Mondul 
v. Deni Madhab Banerji , J. L, R. 28 Calc . 652, 
and Mir Abroad Mossein v Mahomed Askan, 
I L. R, 29 Calc, 726, referred to, Queen-Empress 
v. Adam Khan , I, L. R. 22 All . 106, distinguished. 
Emperor v, Mehrban Husain (1906). 

I. Ii. B. 29 All. 7 

ss. 203, 437— 

See Further Inquiry. 11 C. W . 'N. 316 
-ss. 215, 430 — 

— S . 215 applies only to a commitment actu- 
ally made and not to order by Sessions Judge 
directing committal. — The provisions of s. 215 
of the Code of Criminal Procedure apply only 
to a commitment actually made and not to a case 
^rhere a Sessions Judge, in exercise of the powers 


CRIMINAL PROCEDURE CODE (ACT 
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vested in him by s. 436 of the Code, sets aside 
an order of discharge made by a Magistrate and 
directs a committal to the Session. In such cases 
the High Court may consider the facts, as well 
as the questions of law involved, to determine whether 
the Sessions J udge has exercised a proper discretion. 
Pirthi Chand Lai v. Sampatia , 7 C. W . N. 327, 
referred to. Muthia Chetty v. Emperor (1906). 

I. L. R. 30 Mad, 224 

SS. 227, 228, 199, 238, 537— 

— Charge — Addition of a charge — Irregu- 
larity — Indian Penal Code ( Act XLP of i860), 
ss. 363, 366, 498 . — The accused was tried on 

charges under ss 363 (kidnapping from lawful 
guardianship) and 366 (kidnapping a woman) of 
the Indian Penal Code (Act XL V of 1860). At the 
conclusion of the evidence to establish those charges 
and after the evidence for the defence had been 
recoided, the Court added a charge under s. 498 
(enticing a married woman ) of the Code, notwith- 
standing the objection by the accused’s counsel The 
trial ended in conviction of the accused on 
all the three charges. 1 he accused appealed con- 
tending that^ the procedure adopted was contrary 
to the provisions of s. 199 of the Criminal Pro- 
cedure Code and to the spirit of s. 238 of the Code .— 
Held, (1) that the procedure adopted in the case 
was not regular. The additional charge framed at 
the stage it was framed, notwithstanding the objec- 
tion by the accused's counsel, was prejudicial to tbe 
accused ; (2) that the conviction under s. 498 of the 
Indian Penal Code should be set aside : and further 
investigation be made into the remaining charges. 
Emperor v. Isap Mahomed (1906). 

I. Ii. R.31 Bom. 218 

ss. 233, 234, 235— 

See Joinder oe Charges. 

I. Ii. R. 30 Mad. 328 

ss. 233, 234— 

See Joint Trial. 

ss. 233, 537— 

See Joinder oe Charges. 

11 C. W. jN - . 54 

ss.235, 307 — 

See Joinder oe Charges. 

11 C. W. JST. 715 

s. 250— 

Frivolous complaint — Jurisdiction — Com- 
plaint dismissed without issue of process.— -Held, 
that s. 250 of the Code of Criminal Procedure 
is not applicable to a case in which a complaint 
is dismissed without any process being issued for the 
attendance of the person against whom such com- 
plaint is made. Bhagwan Singh v. Harmuhh 
(1906) .... 1. 1. R. 29 All. 137 
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ss. 297, 537— 

See Chabge to Jitey. 

I. L. R. 30 Mad. 44 

s. 307— 

See Jitey, Trial by. 

I, L. R. 30 Mad. 469 

ss. 307, 310- 

— Accused cannot be ashed to plead to prior 
convictions ivhen case referred to Sigh Court 
under s 307, before the High Court convicts on 
such reference . — Ss. 307 and 810 of the Code 
of Criminal Procedure clearly provide that an 
accused is not to be asked to plead to prior convic- 
tions until he has been convicted on the charge under 
trial. Where a Court of Session makes a reference 
to the High Court under s, 307 of the Code of 
Criminal Procedure, there is no conviction or 
acquittal in the Sessions Court and it is only after 
conviction by the High Court that the accused can 
be asked to plead to prior convictions. Ehpeeob v, 
Kaneasami Gounean (1904). 

I. L. R. 30 Mad. 134 

s. 339— 

— Pardon— Pardon granted after accused has 
had an opportunity of cross-examining the wit- 
nesses foi the prosecution — Withdrawal of pardon 
and subsequent commitment . — Where a pardon was 
tendered by a Magistrate to an accused person after 
he had had an opportunity as an accused person of 
cross-examining the witnesses for the prosecution, 
and on its appearing that he had not made a full 
and true disclosure of the facts of the case such 
pardon was withdrawn and he was committed along 
with his co-accused to the Court of Session : . Held, 
that the commitment was not open to objection. 
Queen- Empress v. Brig Naram Man , I. L B. 20 
All. 529, followed. Empebob v . Bitdhan (1906). 

I. L. R. 29 All. 24 

ss. 408, 435- 

See Jubisdictioy. 

I. Ii. R. 30 Mad. 136 

s. 423— 

See Sentence, enhancement of. 

I. L. R. 30 Mad. 103 

— ss. 423 (1), 528— 

— Appellate Court can itself try the offender — 
Cognizance in such cases under s. 190 (5) and not 
j 190 (c) — S. 423 ( 1 ) (5) of the Code of Criminal 
Procedure ought to be read with s . 528 
of the Code . — The provisions of s. 423 (1) (b) 
do not preclude an Appellate Court, when it reverses 
the finding and sentence under appeal, from trying 
the offender itself, if the offence h* one ordinarily 
triable by ii In such cases, tbe Appellate Court 
takes cognizance under s. 190 (b) and not 
». 190 (e). Emfeeob t?. Manikka bamani (1906). 
w I. Ii. R. 30 Mad. 228 
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s. 435— 

— Revision — Executive order - Order ofDisti ict 
Magistrate dismissing a headman.— Held, that an 
order passed by a District Magistrate under the rules 
framed by Local Government under s. 45 (3) of 
the Code of Criminal Procedure is an executive order 
and not subject to the regional powers of the 
High Court. Damma, In the matter of the petition 
of (1907) . . . . I. Xi. R. 29 All. 563 

s. 476— 

See High Cohet, Jetbiseiction of. 

X. D. R. 34 Calc. 42 

s. 476— 

— Order for prosecution— Potter of successor 
in office to make order — (< Court f> — The summary 
power confened by s 476 of the Criminal Procedure 
Code (Act V of 1898) can be exercised by the Judge 
who tries the case in the course of the trial of which 
the alleged offence is committed, and such power 
is exerciseable only at, or immediately after, the con- 
clusion of the trial ; an application for sanction 
under s. 195 of the Code can be made later on as an 
entirely different and independent proceeding. To 
give true effect to the whole of the language of s. 476 
the expression <f Court ’* can only mean the Judge 
who tides the case. Krishna Gobinda Butt, In the 
matter of, 9 C. W. A. 859, is lightly decided. Per 
Geiet, J. — The terms of s. 476 indicate that the 
desirability of prosecuting the offender must be 
present to the mind of the Court during the pro- 
ceedings in the course of which the offence was com- 
mitted or brought to its notice. It was never 
intended that when the proceedings had terminated, 
the attention of the Court should be subsequently 
drawn by some private person to tbe fact that in 
those proceedings there had been committed some 
offence in contempt of the Court's authority or 
against public justice which deserved punishment. 
But no universal rule can be laid down that in no 
case can tbe order for a prosecution be made by an 
officer other than that before whom the offence was 
committed. Emperor v. Molla Euzla Karim, 
I. L . P. 33 Calc. 193, and Dharamdas Kamar v. 
Sagore Santra, 11 C. W. N 119, referred to. Beget 
Singh v. Emfeeob (1907).* 

I. Ii, R. 34 Calc. 551 

s. 488 - 

See Jebisdiction of Crra Coetbts. 

I. It. R. 30 Mad. 400 

s. 488, cl. 4 — 

See Aditlteby, living in. 

I. L. R. 30 Mad. 332 

s. 517— 

— Disposal of property by Magistrate . — Under 
the provisions of s. 517 of the Criminal Procedure 
Code (Act V of 1898) the Magistrate has power to 
pass an order regarding the property produced before 
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or in custody of the Court, even though no offence has 
been committed in respect of it. Surendra Nath 
Sarma v. Bai Mohan Das, I. L. 22. SO Calc . 690, 
referred to. Russub Bibee v. Ahmed Moosajee 
(1906) . . . L L. R. 34 Calc. 347 

s. 517— 

— Property used for commission of offence — 
— Confiscation — Printing press. — The first part of 
s. 517 of the Criminal Procedure Code refers to 
cases of offences relating to property or documents, 
e.g., where the Court directs, as in cases of theft or 
criminal misappropriation or offences of similar 
description, that the property stolen or misappro- 
priated be restored to its owner. The words fC which 
has been used for the commission of any offence 99 
refer to cases of the same nature, ^.e., to instruments 
like guns or swords produced in Court. A printing 
press cannot be said to have been used for the com- 
mission of sedition, inasmuch as the offence consists 
in the publication, and not the printing, the press 
being only a remote instrument. Abinash Chandba 
v Bhattachabjee v. Empebob (1907). 

I. L. ft. 34 Calc. 986 

. s. 528— 

See Tbanspeb. 

I. I*. R. 30 Mad. 233 ; 11 C. W. 1ST. 507 
s. 528- 

See Tbansfeb oe Ceiminad Cases 

I. Ii. R. 34 Calc. 918 

s. 531- 

— Section applies to cases wheie Magistrate 
tries in respect of offences committed outside his 
jurisdiction. — There is nothing in the language of 
s. 531 of the Code of Criminal Procedure to 
confine its operation to cases where offences com- 
mitted within the jurisdiction of a Court are tried 
by such Court outside the limits of the local area 
of its jurisdiction. A finding, sentence or order 
regularly passed by a Court in the case of an offence 
committed outside its local area, cannot be set aside 
when no failure of justice has taken place. 
Empebob v, Dobaiswamy Mudali (1906). 

X. Ii. R. 30 Mad. 94 

s. 537- 

See Emigbation Act. 

I. L. R. 31 Bom. 011 

s. 537— 

— Summons, issue of — Fresh summons issued on 
the same information — Irregularity in proce- 
dure. — Where on an information a summons is 
issued to the accused, and owing to its disclosing no 
offence, a fresh summons is issued without any fresh 
or supplemental information, the error, omission or 
irregularity in the fresh summons is not sufficient, 
under s. 537 of the Criminal Procedure Code, to 
upset the finding and sentence unless it has in 
fact occasioned <e a failure of justice,” that is, unless 
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it has unfairly affected the accused's defence on 
the merits. Empebob v. Jeevanji (1907) 

I. L. R. 31 Bom. 611 

CRIMINAL PROCEEDIN' G-S. 

stay of— 

See High Coubt, Power op. 

I. Ii. R. 30 Mad. 226 


CRIMINAL RE VISIONAL JURIS- 

DICTION. 

See High Coubt, Jukisdiction op. 

I. L R. 34 Calc. 30 

See Jurisdiction. 


CRIMINAL TRESPASS. 

1 . — Indian Penal Code (Act XLV of I860), 
s. 447 — Trespass upon land used as a pathway 
— Question of title to the land.— In a case brought 
against the accused for trespass upon land used by 
the complainant as a pathway, when a question of 
title to the land is raised between the parties, the 
accused cannot be convicted nnder s. 447, Criminal 
Procedure Code, merely on the finding that the 
complainant has been using the pathway for more 
than six months, the question of title being left 
undecided. Rabi Lochan v. Pubna Chandba 
Lay (19o6) . . . . 11 C. W. N. 171 

2 Mischief— Claim of title by the accused to 
the land — Indian Penal Code ( Act XLV of 
I860), ss. 447 and 426 — Dispute of a civil 
nature — Criminal Procedure Code (Act V of 
1898), s. 522 — Order giving possession —Dis- 
possession by show of force. — Where it was found 
that the complainant v as all along in possession of 
a plot of land which he had sowed with paddy and 
the accused had failed in certain previous proceed- 
ings before the Assistant Superintendent of the 
Survey to get this plot included in his holding : 
Held, that the accused’s going upon the land with 
a body of men and ploughing up the paddy seed- 
lings in spite of the remonstrances of the complain- 
ant’s servants constituted offences under ss. 447 
and 426, Indian Penal Code, even though he did so 
under a claim of title to the land. That under the 
circumstances the fact that the accused set up a title 
to the laud did not make the case against him one 
of a civil nature, and take it outside the jurisdiction 
of a Criminal Court. Semble : Under s. 522, 
Criminal Procedure Code, whenever an accused is 
convicted of an offence attended by show of force, 
the Court has the power to order the person who has 
been dispossessed by the accused of any immoveable 
property by such show of criminal force to be 
restored to the possession of the same. 22 am Chan- 
dra Boral v. Jityandna, J. L . 22. 25 Calc. 484 9 
and Ishan Chandra Kalla v. Dina Nath BadhaJc 9 
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I. L . R. 27 Calc. 174, doubted. Chhakoo Mon dal 
Emperor (1906) . • 11 C. W. N, 467 

ORUEDTY, 

£ee Hind xt Law — Husband and Wipe 
Restitution or Conjugal Rights. 

I. JL. R. 34 Calc. 971 


CUSTOM, 

See Adoption . . 11 C. W. N. 147 

See Hindu Law— -Adoption. 

I. L. JR. 29 All. 109, 495 
See Husband and Wipe. 

I. Ii. R. 31 Bom. 366 
See Non-occupancy Raiyat. 

I. L. R. 34 Calc. 516 
/See Occupancy Holding. 

11 C. W. IT. 83 

See Pre-emption. 

I. L. R. 29 All. 295 

' — Evidence Act (I of 187 2), ss . IB (a), 32 (7)~ 
Document , statement %n — Admissibility against 
person not a party to it — Statement of deceased 
person — J flight or custom , evidence of—NaJcdi or 
ihaoli rent. — To prove or disprove a right or 
^custom, it is not enengh to adduce evidence of a 
•transaction in which or in the course of which the 
right or custom was asserted or denied. The trans- 
action will be relevant under s 18, cl. (a) of the 
Evidence Act, if it be one by which the right or 
vcustom was asserted or denied. When the question 
was whether a tenant held lands under the naJcdi 
or bhaoli system of rent and the Court based its 
decision on a statement contained in a hebanama 
executed by the deceased grandfather of the 
•tenant : Held, that the hebanama was not ad- 
missible in evidence under s. 82 (7) read vith 
s. 13, cl. (a) of the Evidence Act. Banshi Singh 
Mm Amir Ali (1907) . . 11 C. W. N. 703 

CUSTOM AND USAGE. 

See Occupancy Holding, Transferabi- 
lity op . . . 11 C. W . IT. 83 


D 


JDACOITY. 


See Stolen Property. * 

I. L. JR. 29 All. 138 


DAMAGES. 


Col. 

1. Suit for Damages .... 110 

{a) Breach op Contract . . . 110 

(b) Tort 110 

2. Measure and Assessment op 112 


Damages. 

See Municipality. 

X L, R. 3a Bom. 37 


— suit for— 

See Contract— -Breach op Contract. 

See Defamation. 

See Landlord and Tenant. 

I. L. JR. 34 Calc. 456 

See Negligence. 

See Railway Company. 

1. SUITJFOR DAMAGES. 

(a) Breach op Contract. 

1.— Carriers —Contract to carry partly by 
river and partly by land — Liability of 
carriers — Damages — Divisible contract — Carriers 
Act ( III of i860 ), ss. 3 to 5, 8 — Railways Act fIX 
of 1890), s. 75 — Excepted articles — Misdescrip- 
tion of goods — In a suit for damages for loss of 
goods carried partly in steameis of one company 
and partly by trains of another, the plaintiff failed 
to declare the value and description of the goods as 
required under the provisions of the Carriers Act 
and the Railways Act : — JIeld, that so far as the 
journey is by river, the Steamer Company is entitled, 
as regards the acts of its agents and servants, to the 
protection afforded by the provisions of the Carriers 
Act, and so far as the journey is by rail, it is simi- 
larly entitled to claim the protection afforded by 
the Railways Act. Le Conieur v. The London 
and South-Western Railway Company, L R. 1 Q. 
B. 54, and Baxendale y The Great Eastern Rail- 
way Company, 38 L. J. Q. B 137, referred to. 
Narang Bai* Agarwalla v. Rivers Steam Navi- 
gation Company, Ld. (1907). 

I. Xi. R. 34 Calc. 419 

2. — Damages, suit for — Wrongful dismis- 
sal — Calcutta Municipal Act (B. C. Ill of 
1899), ss. 15, 63 to 65 — Chairman, power of to 
appoint officers on salaries below R200- General 
Committee, annual sanction by — Ultra vires . — The 
provisions of s. 15 of the Calcutta Municipal Act 
do not apply to the appointment of municipal 
officers and servants whose appointments are ex- 
pressly provided for by Chapter VI of the Act. 
Under s. 65 of the Act, the Chairman may appoint 
officers and servants on a salary below R200 a 
month, but such appointment is subject to an annual 
sanction by the General Committee ; any appointment 
made outside the terms authorised by tbe section is 
ultra vires. Kedar Nath Bh and ary v. The 
Corpora- tion op Calcutta (1907) 

I. L. R. 34 Calc. 863 

( l ) Tort. 

3. — Ealse imprisonment — Suit for damages — 
Cause of action — Defendant not the actual 
prosecutor — Suit not maintainable — A having 
been badly beaten was carried to a police station* 
where he named X and others as the persons who 
had attacked Mm. The police, after making the 
usual investigation, arrested the persons named 
by A and sent them before a Magistrate, who com- 
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mitted them all to the Court of Session. The result 
of the trial was that the accused were all acquitted. 
Reid, that no suit for damages for false imprison- 
ment would under these circumstances lie against 
A. JV arasmga Bow v. Muthaya JPillai , 1 . L JR. 
26 Mad. 362, followed. Baibhaddab Pande v. 
Basdeo Pande (1906) I. L. R. 29 All. 44 

4. — Damages for loss of refutation caused 
by defaming a wife — Suit for slander brought by 
a husband whether maintainable — Special damages 
— Cause of action — A instituted a suit against B for 
defamation. The words used alleged unchastity on 
the part of J’s wife A alleged (a) special damage, 

(b) that the words were defamatory m themselves, 

(c) that he himself was defamed and was therefore 
entitled to sue Held, that the words used defamed 
A as "well as his wife and therefoie^. could maintain 
an action. Reid, further, that the words used by B 
were defamatory m themselves and did not amount 
to mere verbal abuse and that .therefore A was enti- 
tled to damages without proving special damage, 
Q-irish Chunder Miiter v. Jhatadhan Saduhhan , 
1. L JR. 26 Calc. 653, distinguished. Ibin Rosein 
v. Raidar , Z, D. JR 12 Calc 109 , Trailolcha Nath 
Qhose v. Chundi a Nath Dutt , 1. L. JR. 12 Calc. 
424 ; Jogesicar Sarma v Dinaram Sarma, 3 
C. L. I. 140 , and Barvathi v. Mannar, I. L. JR. 8 
Mad. 175, referred to. Reid also, that the cause of 
action having arisen in the mofussil the suit was not 
governed by the rule laid down in Bhooni Mom 
Dossi v. Natobar Biswas, I. JL. JR. 28 Calc. 452. 
Sukkan Teh v. Bib ad Tmi (1906). 

X. L. R. 34 Calc. 48 

5. — Damages, suit for — Detention of goods — 
Collector of Customs, powers of — Counterfeit trade 
marie— False trade* description - Damages, suit 
for — Sea Customs Act (VII of 1878), ss 18, 19 A — 
Merchandise Maries Act (IF of 1889), ss. 10, 
11 — Indian Fenal Code (Act XL V of 1860), ss. 
28, 4S0 . — It is the duty of the Collector of Customs 
as representing the Government to stop from being 
brought into British India, goods coming within the 
specification mentioned in s. 18 of the Sea Customs 
Act, 1878, as amended by the Merchandise Marks 
Act, 1889, inter alia goods having applied thereto a 
counterfeit trade-mark within the meaning of the 
Indian 1'enal Code or a false trade description within 
the meaning of the Indian Merchandise Marks Act, 
1889. The Collector has power to detain such goods 
although no regulations have been framed by the 
Governor General in Council under s 19A ( 2 ) of the 
Sea Customs Act, 1878, as amended by the Merchan- 
dise Marks Act, 1889. Nemi Chand v. Secbetaby 
oe State eob India (1907). 

L !». R. 34 Calc. 511 

Damages for injuries on railway — Negli - 
gence — Accident. — The plaintiff sued tbe defendants, 
a Bail way Company, for damages for injuries sus- 
tained by Mm when alighting from h carriage which 
overshot tbe platform of a station at night, and tbe 
evidence on the question of what light there was, I 
eifchet natural or artificial, on the night in question 
being conflicting, it was suggested duiing the hearing 


DAMAGES — continued. 

of the case on appeal and agreed to by the counsel 
for the parties that the Judges should visit the scene 
of the accident under conditions approximating as- 
nearly as possible to those which prevailed when the 
plaintiff met with his injuries. This was done, the 
Judges and the le^al advisers of the parties went to 
the station where a presentation of the scene and 
events of the accident was gone through by which 
the Judges were enabled to make a thoioogh investiga- 
tion of the material conditions accompany mg the 
accident. They formed their own opinion on the 
question of the sufficiency or otherwise of the light, 
and gave judgment in accoi dance with them, revers- 
ing the decision of the Court which tried the case^ 
Reid, that such procedure was illegal. The result 
of it was that the appeal was decided not on the 
testimony given at the trial as to what took place on 
the night of the accident, but by the Judges' obser- 
vation of what they saw on another night altogether; 
and the decision based on it was set aside, the judg- 
ment ot the first Court being restored. Kessowji 
Issue v. Gkeat Indian Peninsuda Raidwav 
Company (1907). 

I. X. R. 31 Bom. 381 ; X.. R. 34 I. A. 11& 


2. MEASURE AND ASSESSMENT OP 
DAMAGES. 

7. — Compensation — Land Acquisition Act (I of 
1894), ss 9, 12 and 18 — Notice — Irregularity m 
the notice, effect of— Valid aivard, requirements 
of — Ferry — Compensation for a ferry — JRailways 
Act (IX of 1890), s. 10, sub-s. (2) — Limitation Act 
(XV of 1877), Sch , II, Art. 120 — Damages » 
measure of . — Where notice under s. 9 of the Land 
Acquisition Act does not contain the material facts, 
which would enable the landowner to identify the 
land intended to he taken up, and where the land to- 
be acquired is affected with a franchise, the franchise* 
is not described, and the notice fixes less than the* 
prescribed time to prefer claims, there being irregular- 
ities, a suit for damages for permanent injury to* 
a ferry caused by acquisition under the Land 
Acquisition Act, is maintainable in the Civil Court* 
notwithstanding an award has been made by the 
Deputy t ollector, not allowing any compensation 
for the ferry, as it was not claimed even after a 
special notice. Sub-s. (2) of s. 10 of the Rail- 
ways Act hoes not bar a suit for com} ensation in 
the Civil Court, when the Collector refuses to adjudi- 
cate upon the claim put forward by the owner. A 
suit will lie in the Civil Court in respect of claim 
for damages, which could not be foreseen at the time* 
of the acquisition proceedings. A suit to recover 
compensation for land acquired, instituted on the 
refusal of the Collector to award any compensation 
under the Land Acquisition Act, is governed by Art. 
120 of Schedule II of the Limitation Act, the right* 
to sue accruing either from the date of the acquisi- 
tion or the refusal by the Collector to award compen- 
sation. I he mere construction of a railway bridge 
across a river, whereby tbe profits of the ferry are- 
reduced, does not entitle the owner to claim damages ^ 
but where lands and both banks of the river, whick 
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D AM AGE S — eonel tided . 

were used as landing places for the ferry, were ac- 
quired for the purpose of a railway bridge, and the 
access to the river and with it the exercise of the 
franchise was destroi ed, the owner was entitled to 
compensation. The value of a ferry outrht not to 
he determined by ascertaining the average profits at 
the date of the acquisition by regarding it as an 
invariable quantity and by taking a number of years’ 
purchase. The damages ought to be calculated on 
the basis of the average profits from the ferry. 
Bameswar Singh v. Secretary or State tor 
India (1907) . . I. L. R. 34 Calc. 470 

DARKHAST RULES. 

— Darkhast Rule 14 — Jurisdiction of Civil 
C ourts— Registry under tule 14 only conditional — 
Civil Courts can interfere only when public servant 
acts outside Ms authority rule 14 of the 

Darkhast rules, the registry by the Tahsildar and 
the original grant are subject to the result of any 
appeal that might be admitted by the Deputy 
Collector. Civil Courts have no jurisdiction to ques- 
tion the validity of acts done by Government officeis 
when they act within the scope of their authority. 
The propiiety of a decision by a Darkhast authority, 
original or appellate, acting within the scope of its 
powers cannot be a subject of investigation by the 
Civil Courts. Aj uthuveera Vandayan v. The 
Secretary or State for India (1906). 

1. L. R. 30 Mad. 270 

D ARP AT IS I TENURE. 

See Limitation. I. L. R. 34 Calc. 711 

LAUGHTER. 

See Hindu Law. I. X». R. 31 Bom. 495 
DEATH. 

presumption of— 

— ^Evidence Act ( I of 1872), s. 108 — Resumption 
of death of person not heai d of for more than seven 
years — Time of death, no presumption as to , — 
The presumption that arises under s. 108 of the 
Evidence Act is that* a man w'ho has not been heard of 
for seven years is dead at the time the question is 
raised and not that he died at some anf ecedent date. 
It is incumbent on the party who alleges that a 
person died on a certain date to prove that fact by 
evidence. Fani Bhusan Banebjee v, Surja Kant 
Boy Chowdbury (1907) . 11 C. W. N. 833 

sentence of— 

— Age of the accused — Sentence.— Where the 
accused, a girl of 16 was held guilty of deliber- 
ately killing ber husband by means of arsenic 
poison which she mixed up with the food, cooked and 
served up by herself to the husband : Held , that in 
consideration of her age she should be transported 
for life instead of suffering the extreme penalty of 
law. Emperor v . Jasha Bewa 11907). 

11 C. *W. N. 904 


DEBTS. 

See Hindu Law. 

DEBUTTER ESTATE. 

See Civil Procedure Code, s. 244. 

11 C. W. N. 145 
See Receiver . . 11 C. W. N. 489* 

— Rower of a shehait to hind the estate 
ly compromise — Benefit of the estate . — Although 
it is not competent for a shehait to alienate endowed 
property by way of mortgage or sale, yet he is 
authonsed to deal with the endowed property for 
its benefit and preservation and especially for the 
purpose of preventing it from hostile litigious 
attacks. Juggessur Buttobyal v. Rajah Roodra 
Naram Roy , 12 W. R. 299 i Rrosunno Kumari 
Rely a v. Golab Chand Baboo , L. R.2 I. A. 145 ? 
Komour JDoorga Nath Roy v. Ram Chunder Sen > 
L. R. 4 I A. 52 , Sheo Shanlcar Gir v. Ram 
Sheioah Choudhn , 1 £. 11. 24 Calc. 77 ; and 
Ba>sotam Gir v Bat Gir, I. L. R. 25 All 296 , 
referred to. H ossein Aii Khan v Mahanta 
Bhagaban Das (1906) . I. L. R . 34 Calc. 240 

DECLARATION OP SALE OP ENTIRE 
ESTATE. 

See Sale for Arrears op Be venue 

I. L. R. 34 Calc. 381 

DECLARATORY DECREE. 

— Suit for declaration of right to receive 
fees as “ C hoivdhns ” of certain laza>s — 
Suit not maintainable . — The plaintiffs sued for a 
declaration that they were the “chowdhris" of 
the bazars in the villages Muhammadabad Ghona, 
Khairabad and Behna, and that the defendants- 
were not the “ chowdhris " of the said bazars and 
were not entitled to take chowdhris dues. Held, 
that such a suit was not maintainable. BhinuJc 
Chowdkree v. The Collector of Jaunpur * 
1867 All. H. C. 271 , Beharee Ball v. Baboo > 
1867 All. H. C . 80 ; and Ram Beehul v. 
ChuJchoo , 1869 All. H. C. 291, followed. Harsati 
v. Chamru (1907) . . I. L. R. 29 All. 683- 

DECREE. 

- See Appeal— Execution op Decree. 

See Civil Procedure Code. 

L L. R. 31 Bom. 128 ; 44T 

See Consent Decree. 

See Declaratory Decree. 

See Dekkhan Agriculturists' Belief 

Act . I. L. R. 31 Bom. 120 

See Execution op Decree. 

See Ex-parte Decree. 

See Limitation Act. 

I.L. R. 31 Bom/10fc 

See Salk in Execution op Decree. 
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DECREE— continued. 

against father— 

See Hindu Law. I. Xi. R. 34 Calc. 642 

ex parte — 

See Limitation Acr. 

I. L. R. 31 Bom. 303 

form of— 

See Hindu Law. I, L. R. 34 Calc. 735 

See Transeer or Property Act, ss. 92 

AND 93 . . L Ii. R. 29 All. 481 

for mesne profits— 

See Hindu Law— Debts. 

11 C. W. N. 163 

for money— 

See Civil Procedure Code. 

I. L. R. 31 Bom. 308 

for r ent- 
ree Landlord and Tenant 

I. L. R. 34 Calc. 298 

obtained by fraud— 

See Limitation. I. L. R. 34 Calc. 711 

on appeal— 

Limitation. I. L. R. 34 Calc. 874 

— on private award — 

See Appeal , , 11 C. W, 3V. 220 

pending appeal— 

See Civil Procedure Code, ss. 108, 560, 

582 . , X. Ii. R. 30 Mad. 535 

transfer of— 

See Practice . I. L. R. 31 Bom, 5 

validity of— 

See Execution op Decree. 

I. L. R. 30 Mad. 26 

— Mortgage— Bond— Undue influence — Decree 
■on mortgage bonds in the form provided 
hy ss, 86 and 88 of the Transfer of JPropei ty Act 
{IV of 1882J — Stipulations in bonds amount to 
penalties — Compound interest — Increased interest 
on default — Compensation for breach of contract 
— Interest after date fixed for payment) poioer to 
give— Interest at contract rate after such date. 

— Compound interest at a rate exceeding the rate of 
interest on the principal money, beingju excess of and 
outside the ordinary and usual stipulation, may he re- 
garded as in the nature of a penalty. Where a stipula- 
tion in a mortgage bond for increased interest on 
default is retrospective, and the increased interest 
runs from the date of the bond, and not merely 
from the date of the default, it is always to he 
construed as a penalty, because an additional money 
payment becomes in that case immediately payable 


DECREE— -concluded, 

by the mortgagor But the increased interest is 
not therefore to he disallowed altogether ; for hy 
s. 74 of the Contract Act reasonable compensation 
not exceeding the amount of the penalty is to he 
received hy the party complaining of the breach of 
the contract. Where two mortgage bonds were 
executed each providing for interest, compound 
interest, and on default increased interest from the 
respective dates of the execution of the bonds, and 
on the date of the execution of the second bond the 
amount due on the first bond with interest was 
included in the principal of the second bond ; the 
High Court in a decree on the bonds held that the 
increased interest hy way of compensation on the 
first bond should run only from the date of execu- 
tion of the second bond, and that on the second 
bond should run only from the date of default on 
that bond, and allowed compound interest at the 
same rate only as that at which simple interest 
was stipulated for in the bond, and the J udicial 
Committee affirmed that decree. Meld , also, that 
the decree of the High Court which was in the form 
provided by ss. 86 and 88 of the Transfer of 
Property Act (IV of 1882) was right in allowing 
interest after the time fixed for payment, until 
realization, at the Court rate of interest and not at the 
mortgage rate. The scheme and intention of the 
Transfer of Property Act was that a general account 
should be taken once for all, and an aggregate 
amount be stated in the decree for principal, 
interest and costs due on a fixed day, and that 
after the expiration of that day, if the property 
should not be redeemed, the matter should pass from 
the domain of contract to that of judgment, and the 
rights of the mortgagee should thenceforth depend, 
not on the contents of the bond, but on the directions 
in the decree Neither of the cases Rameswar Koer 
v. Mehdi Hossetn Khan , L. R. 25 I A. 179 • 
J. L. It. 26 Calc. 39 ; and Maharaja of Bharat pur 
v Kanno Dei y L . R. 28 I. A. 35 I. D \B. 23 All . 
181 , is an authority for the contention that interest 
at the mortgage rate can be given after the date 
fixed for payment, until realization. In the former 
case the question was not raised, and in the latter 
case, although interest after the fixed date was given, 
it was not at the mortgage rate, hut at the Court 
rate of interest. Ss. 8b and 88 of the Transfer of 
Property Act contain no directions for interest 
beyond the date to be fixed hy the Court up to 
which the account is directed to be taken ; but it 
has long been the uniform practice of the Calcutta 
High Court to give such interest, and the power to 
do so, whatever the source of it (and that is im- 
material since the decision in Maharaja of Bharat - 
pur v Kanno Dei , L R. 28 I. A. 35 : I L . 72, 
23 AU. 181), must he considered as established. 
Sundab Koeb v. Rai Sham Krishen (1906), 

I. L. R. 34 Calc. 150 ; L. R, 34 I. A, 9 

DECREE-HOIiDERS. 

rival— 

See Civil Procedure Code, s. 244. 

11 C, W. K. 433 
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DEED OP GIFT UNACCOMPANIED 
BY DELIVERY OP POSSESSION. 

See Tbanseeb oe Pbopebty Act, s. 123. 

I. L. R. 34 Calc. 853 

DEFAMATION. 

See Damages, Suit bob. 

I. L. R. 34 Calc. 48 

See Libel. 

1. -A r <> prosecution lies for , in respect of 

« answers given by a party to questions aslced by 
Court. — It is contrary to public policy that a person 
bound to state the truth in answer to questions put 
to him by a Court should be liable to be prosecuted 
for defamation m respect of answers so given, 
though untrue and not given in good faith 
Manjaya v. Sesha Shetti, I . L. R. 11 Mad. 
477, followed. Albaja Naidu, In the matter of 
<1906) . . . I. L. R. 30 Mad. 222 

2. — Renal Code ( Act XLV of I860}, s 

* 500 — Privileged communication — Pond fides — 
Social position of accused to be considered — 
Malice — Express malice, — Where the accused told 
his friend E and subsequently at the instance of 
E wrote to the superior officer of the complainant 
to the effect that the complainant and the wife of E 
had been seen behaving on a certain night in such 
a manner and under such circumstances as to render 
unavoidable the conclusion that acts of impropriety 
took place between them and it was found that 
the accused honestly believed in the truth of the 
•statements : Meld , that the accused could not 
be convicted of an offence under s. 500, Indian 
Penal Code, unless express malice was proved by the 
prosecution. That though a person in a higher 
social position th»n the accused would have pro- 
bably acted differently under the circumstances 
it did not follow that the accused was therefore 
actuated by malice in acting as he did Gkant v. 
Empebob (1906) . . 11 C. W. N. 390 

3. — Indian Penal Code (Act XLV of I860}, 
$. 499, Exceptions 3, 6, 9, ss. 52,500 — Comment — - 
Right of fair comment — Comment should be sug- 
gested by and confined to the work under review — 
C-ood faith, tests of — Malice, interpretation of the 
term . — Ihe word “ malice ” in the legal use of that 
•term is not limited to hostility of feeling, hut by 
virtue of its etymological origin, extends to any state 
of the mind which is wrong or faulty (whether 
-evidenced in action by excess or defect) such as would 
be unjustifiable m the circumstances and incompatible 
with thoroughly innocent intentions It is not 
necessary that such impropriety of feeling should in 
all cases be established by evidence extrinsic to the 
-comment which is the subject of the complaint. Por 
whether fair comment is to be regarded as falling 
under a branch of the law of privilege or not, it 
cannot excuse an injury arising, not from the mere 
.act of criticism, but from a state of mind in the critic 
which is in itself unjustifiable and the excuse may he 
so forfeited either by reason of an evil intent in him, 
or by reason of mete recklessness in making an 
unwarrantable assertion. For then the comment 


DEFAMATION — continued . 

would not be fair comment at all* Apart from 
extrinsic evidence of malice, protection must be with- 
held even from what purports to be criticism, if it 
states as a face to be inferred from the hook criticised 
an imputation for which the book itself contains 
absolutely no foundation whatever. The right of fair 
comment involves two essentials, first that the imputa- 
tion should he comment on the work criticised, and 
second that it should be “fair” — that is to say, that if 
it professes to be an infeience drawn from the contents 
of that work, it must he an inference wffiich it is 
possible to draw therefrom. “ Good faith 99 requires 
not, indeed, logical infallibility but due care and 
attention. Put how far erroneous actions or state- 
ments are to be imputed to want of due care and 
caution must, m each case, be considered with 
reference to the general circumstances and the capacity 
and intelligence of the person whose conduct is m 
question. It is only to be expected that the honest 
conclusions of a calm and philosophical mind may 
differ very largely from the honest conclusions of a 
person excited by sectarian zeal and untrained to 
habits of precise reasoning At the same time it must 
be borne in mind that good faith in the formation 
or expression of an opinion, can afford no protection 
to an imputation which does not purport to be based 
on that which is the legitimate subject of public 
comment. The object of Exception 6 to s. 499 of the 
Indian Penal Code (Act XLV of 1860) is that the 
public should be aided by comment in its judgment of 
the public performance submitted to its judgment. 
Comment otherwise defamatory is justified on this 
ground alone. The comment must, therefore, make it 
clear to the public that decision is invited only on 
such evidence as is supplied by the public perform- 
ance. It follows that an imputation on an author 
made by a critic without reference, express or implied, 
to the work under criticism, if in terms so general 
as to be capable of conveying an unfavourable impres- 
sion of him apart from what appears in his work, 
cannot be justified by the critic on the ground that his 
intention was to base his imputation solely on the 
work reviewed, and that he had in his mind passages 
therein supporting the imputation. The responsibility 
of the critic is to be gauged by the effect which his 
comment is calculated to produce, and not by what 
he says was his intention. It is not enough that he 
should intend to form his opinion on the work before 
him. he is also bound in the words of the exceptions to 
express his opinion with due care and caution, and 
to give the pubh’c no ground for supposing that he is 
•peaking of anything but the performance submitted 
to its judgment. Empebob v, Abdool Wadood 
(1907) . . . . I. L. R. 31 Bom. 293 

4.— Penal Code ( Act XLV of I860}, <?. 
499 — Indian Evidence Act, ss 105 and 132 
< — Witness — Mow far witness protected when 
giving evidence — If a witness whilst giving 
evidence makes a statement concerning any person 
which amount to defamation, he may be prosecuted 
under s. 499 of the Indian Penal Code in respect 
of such statement, and it lies upon him to show that 
the statement which he has made falls within one 
or other of the exceptions to s. 499 of the Code, or 
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that he is protected from prosecution by the proviso 
to s 132 of the Indian Evidence Act, 1S74 So held 
by Knox, Acting C J„ and Aikman, J (Richards, 
J., dissentient e) . Baboo Gunnesh Butt Singh v, 
Mugneeram Chowdhry , 11 B. L. it. 321 , distin- 
guished Bank of England v. Vaghano Brothers , 
[1891] A. C. 107 , Norendra Nath Sircar v. 
Kaonalbasini Basi, L. R. 23 I. A. 18s Robinson v. 
Canadian Bacijic Railway Company , [1892] 

A . C 481 ; Queen v. Bmsoram Boss , 3 W, R. Cr. 
45 ; Sealy v. Ram Naram Bose , 4 W. R Cr. 
22, Mangaya v. Sesha Shetti , 7. L. R 11 Mad 477 ; 
Queen-Bmp? ess v. Rabagi, I. L. R. 17 Bom 127 ; 
Queen-Empress v. Balkrishna Tithal, I L R. 17 
Bom 573 , Bhikumber Singh v. Becharam Swear , 

I. B. R. 15 Calc. 264 s Woolf un Btbi v, Jesarath 

Sheikh , 1 L. R 27 Calc. 262 , Baioan Singh 
v Mahip Singh , J. X. R. 10 ^4/Z 425 , and 

Queen-Empress v. Gagadhur , Weekly Notes , 
1890, 1/0 , referred to. Ganesh Butt Singh 

v. Mugneeram Chowdhry, 11 B. L. R. 321 , 
distinguished. Green v. Bdanney , 14 W R. Cr. 
27 s Queen-Empress v. Balkrishna Vithal , 

J. X. 12. 17 Bom 573 , In le Nagarji Trikamgi , 
1. X X 10 Row. 340; Angada Ram Shaha v. 
Nemai Chand Shaha , I L R 23 Calc . 867 ; 
Abdul Hakim v 1’ey Chandra Mukergi , J. X J£. 
3 A2Z. 315; Bank of England v. Vaghano 
Brothers, [1891] A C. 107; and Nor endra Nath 
Sircar v. Kamalbasim Ban, L. R. 23 I A. 18, 
referred to by Aixmin, <7. R<?r Richaeds, J.— A 
prosecution for defamation under s. 499 of the 
Indian Penal Code will not lie against a witness 
in respect of any statement made by him in the 
course of giving evidence, even if such statement 
may be not relevant to the matter under inquiry. 
Baboo Gunnesh Butt Singh v. Mugneeram 
Chowdhry, 11 R, L. R. 321, followed. Bawkins 
v. Lord Rokeby. L. R. 7 H. L. 744 ; Abdul 
Hakim v. Teg Chandar Mukergi, I. L. R 3 
All. 815 j and Isun Prasad Singh v TJmrao 
Singh, I . B R. 22 All. 234, referred to. 
Em pe hoe v . Gainga Peasad (1907). 

I. Xi. R. 29 All. 085 
Bamages for loss of reputation caused by 
defaming a wife — Suit for slander brought by a 
husband whether maintainable— Special damages 
— Cause of action. — A instituted a suit against R 
for defamation. The words used alleged unchastity 
on the part of A * s wife. A alleged ( a ) special 
damage, (5) that the words were defamatory in 
themselves, (c) that he himself was defamed and was 
therefore entitled to sue. Held , that the words 
..used defamed A as well as his wife and therefore A 
could maintain an action. Held, further, that the 
words used by R were defamatory in themselves and 
did not amount fco^ mere veibal abuse and that 
therefore A was entitled to damages without proving 
special damage. Girish Chunder Mitter v. Jhaia - 
dhari Sadukhan, I, L. R. 26 Calc . 653, distin- 
guished. Ibin Hose in v. Haidar, I. L . R. 12 Calc . 
109; Trailokha Nath Ghose v. Chundra Nath 
Butt, X. 2 j. R. 12 Calc. 424 ; Jogeswar Sarma v. 
Binaram Sarma, 3 C. B. X. 140, and Barvathi v. 


DEFAMATION — concluded . 

Mannar, I L. 11. 8 Mad. 175 , referred to. Held r 
also, that the cause of action having arisen in the' 
mofussil the suit was not governed by the rule laid'* 
down in Bhooni Moni Bossi v. Natobar Biswas, 
I. L. R. 28 Calc. 452. Sukkan Teli v Bipad 
Teli (1906) . . . I. Ii. R. 34 Calc. 48 

DEFAULT. 

See Dismissal poe Default. 

DEKKHAN AGRICULTURISTS’ RE- 
LIEF ACT (XVII OF 1879). 

ss. 12, 13 and 71A— 

* — Application of the sections to a suit insti - 
luted before the Act came into force m a parti- 
cular district — Retrospective effect — Taking an 
account between parties . — Ss. 13 and’7lA of the 
Dekkhan Agriculturists’ Relief Act (XVI I of 1879) 
have no retrospective effect. S. 12 of the Act is 
retrospective only so far as it regulates procedure. 
That part of the section which relates to taking an 
account between tbe parties is not retrospective. 
Fatma Biei v Ganesh (1907). 

I. L. R. 31 Eom. 630 

-s. 15B, sub-s. (1) — 

— Suit on mortgage— Becree— Bay went of inter- 
est not compulsoiy — Disc?*etion in Court .- — The 
terms of sub-s. ( 1 ) of s. 15B of tbe Dekkhan 
Agriculturists’ Relief Act (XVII of 1879) do not 
make it compulsory on the Court to award interest. 
There is a discretion in the Court as to whether 
or not interest should be allowed. jNathtt Baxman 
v. Vazie (1907) . . I. L. R. 31 Rom. 450 

s. 15 ( b ) - 

— Extension of the Act to the district — Becree 
on mortgage for sale — Order for sale in execution 
— Application for payment by instalments — Decree 
nisi — Becree absolute — In execution of a decree 
for the sale of mortgaged property a portion 
of tbe property was sold and the rest was 
ordered to be -sold by tbe Collector to whom the 
decree was transferred for execution In the mean- 
while the Dekkhan Agriculturists’ Relief Act (Act 
XVII of 1879) having been made applicable to tbe 
district, tbe mortgagor applied to tbe Court for pay- 
ment by instalments under s. 15 (b) of tbe Act. The 
application was refused by tbe Court on the ground 
that the decree having been transferred to tbe Collec- 
tor, it had no power to grant instalments. Held on 
appeal by the mortgagor, reversing the order of the 
lower Court, that payment by instalments could he 
decreed. The application for payment by instal- 
ments having been made within one month from the 
time the Dekkhan Agriculturists’ Relief Act (Act 
XVII of 1879) was made applicable, no question of 
limitation arose. Bet Russell, Acting C.J. : — The 
term * decree* in s. 15 (b) of the Dekkhan Agricul- 
turists’ Relief Act (Act XVII of 1879) refers to ‘decree- 
nisi ’ as well as to ‘ decree absolute.’ Per Beaman, «7k 
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DEKKHAHT AGRICUXTU R 1ST S’ BE- 
LIEF ACT (XVII OF 1879 ) -concluded. 

There is a perceptible difference between the case of 
a 'decree absolute* for sale and for foreclosure. Theo- 
retically the latter leaves nothing more to be done ; 
there is nothing left to be paid by any one, no fur- 
ther step to be taken by the creditor or the Court. 
All is over. But that is not so when a decree for sale 
is made absolute. The amount for which the decree 
was passed is still payable, and though, strictly 
speaking, it may not be payable by the ff mortgagor,” 
it is payable out of what, but for the decree absolute, 
would be still his property Mancherji v. Thaeor- 
J>as (1906) . . I. Xj. R, 31 Bom. 120 

BELAY. 

in applying for sanction— 

See Sanction eor Prosecution. 

11 C. W. 1ST. 11 9 

in presenting appeal — 

See Limitation Act, s. 5. 

I. L. B. 31 Bom. 33 

— in suit— 

See Ejectment, Suit eor. 

I. B. B. 34 Calc. 390 


DEMOXITION OF BUILDING. 

See Calcutta Municipal Act (Beng. Ill 
or 1899), ss. 449, 450, 452, 579. 

I. L. B. 34 Calc. 341 

DEPOSIT, . 

See Limitation Act (XV or 1877), ss. 19 
AND 20, Soh. II, Arts 59, 60. 

I.L.B. 29 AH, 773 

in Court — 

See Cited Procedure Code (Act XIV or 
1882), SS. 244, 291. 11 C. W. N. 495 

of rent in Court— 

See Interest. , 11 C. W. N. 983 ; 

I. L. B. 35 Calc. 34 


DEPUTY COMMISSIONER. 

See Guardian , I. L. B. 34 Calc. 569 


DETENTION IN POLICE CUSTODY. 

See Police Custody. 11 C. W. N. 554 


DETENTION OF GOODS. 

See Damages, Suit eor. 

I. L. B. 34 Calc. 51 

DEVOLUTION. 

See Hindu Law. I. L, B. 31 Bom. 453 


‘DHARMAM,* BEQUEST TO. 

See Hindu Law — Wile. 

I. L. B. 30 Mad. 340 

DIGWARI TENURE. 

— Right of a Dig war to grant moJeurrari lease 
— Sub-soil rights —-Suit by landlord — Government 
whether a necessary party, — The position of Dig- 
wars of Ghat Tasra, iu Manbhum, is analogous to that 
of the Ghatwals of Birbhum BiCkronaih Singh v. 
Nilmoni S^ngh, I. L. R. 5 Calc. 389, and Rtlmani 
Singh Deo v. Baler anath Singh , J. JO. R. 9 Calc . 
187, referred to. The tenure consisting of 
mouzahs Tasra and Baharahand, has all along 
been a Digwari tenure, ancient and hereditary, 
held sub j ect to the payment of a fixed rent to 
the landlord and on condition of the perform- 
ance of certain police or public services, for the 
due discharge of which the holder has been res- 
ponsible to the Government which alone has exercised 
the power of appointment to, or dismissal from, the 
otfcce. A Digwari tenure-holder of the said two 
mouzahs granted a mohurran lease of all the surface 
and sub-soil rights in them Upon a suit by the 
landlord, without making the Government a party, 
fora declaration that the mineral rights in these 
mouzahs belonged to him as landlord, and that the 
defendant had no right to grant such a lease : — Meld, 
that the Digwar as holder of a permanent tenure, 
possessed all under-ground rights including mining 
rights, and that therefore the plaintiff was not en- 
titled to the declaration prayed for. Meld, further, 
that Government was a necessary party to the suit. 
Brojanath Bose v. Durga Prosad Singh (1907). 

I. L. B. 34 Calc. 753 


DISCRETION OF COURT. 

See Limitation Act, s. 5. 

I. X. R. 31 Bom. 33 

See Dekkhan Agriculturists* JReliee 
Act. . . I. X. B. 31 Bom. 450 


DISCRETION OF MAGISTRATE, 

See Calcutta Municipal Act (Bengal 
III op 1899) I. X. B. 34 Calc. 341 

DISMISS AX FOB DEFAUXT. 

See Limitation. I. X. R. 34 Calc, 491 
1 ~ Re- admission— Civil Procedure Code ( Act 
XIV of 1882), ss, 556, 553.— An application by a 
counsel or pleader, who is instructed only # to apply 
for an adjournment, which is refused, is not an 
« appearance ” within the meaning of the Code of 
Civil Procedure. When iu such circumstances an 
appeal is dismissed, the dismissal is one for default 
under s. 556 of the Code of Civil Procedure, entitling 
the appellant to apply for re-admissionnnder s. 558 
of the Code. Coolce v The Equitable Coal Cow 
pang, 8 C. W, A. 621, approved. Watson $$ Co. v. 
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DISMISSAL DOE. DEFAULT— concluded. 

Arnbika Dasi, A C. W* X* 237, overruled. Satish 
Chandba Mukebjee v. Ahaba Peasad Mueebjee 
( 1907) . . . . I. L. R. 34 Calc. 403 

%. — Civil Procedure Code ( Act XIV of 1882), 
ss, 102, 103 and 157 — Dismissal of suits — When 
plaintiffs pleader declines to proceed it is 
dismissal for default within s. 102 — Discre- 
tion m restoring such suit to file not to be 
interfered with on revision except on strong 
grounds. — On the day in which a suit was 
posted for hearing, the plaintiffs pleader appeared 
and applied for an adjournment which was refused. 
The pleader declined to proceed with the suit, and 
the plaintiff, who was present in Court, took no steps 
Thereupon the suit was dismissed in these words : 
e( The plaintiffs pleader said that he was not willing 
to proceed So the suit was dismissed ” The plaintiff 
subsequently applied for restoration under ss. 108 and 
157 and the suit was restored to the file : — Reid , that 
the dismissal of the suit under the above circumstances 
was a dismissal for default under s 102, and that the 
order restoring the suit was rightly passed, A plain- 
tiff 4 fails to appear’- within the meaning of s 102, 
when his pleader declines to proceed with the suit 
and it makes no difference that the party himself was 
present in Court : — Reid , also, that, under the circum- 
stances, the order of restoration should not have been 
interfered with on revision. Gofala Row v. 
Mabia Sets ay a Pillai (1906). 

I. L. R. 30 Mad. 274 

3, — Restoration — Sufficient cause.— Where the 
pleader engaged by the former could not attend 
owing to his wife’s illness, and another gentleman 
who had agreed to take up the case as his substitute 
was unavoidably prevented from attending the Court, 
and there being three cases on the day’s list above 
the case, the party himself did not anticipate that 
the case would be called at an early hour and so 
failed to he present with his witnesses at the time I 
when the case was called *. Reid , that these facts 
combined made out a case of sufficient cause for the 
re-admission of the case but only subject to condi- 
tions. The case was restored on condition of the 
defaulting party (appellant) paying beforehand 
to his opponents the costs of the hearing on the day - 
on which the case was dismissed, the subsequent costs 
of the application under s. 103, C.P C, and the 
costs of the appeal before the High Court. Behaby 
Lal Sub v. Nanda Lai Goswami (1907). 

11 C. W . N. 430 

DISMISSAL OR SLIT. 

See Receives, I. L.R. 34 Calc. 338 

— Civil Procedure Code ( Act XIV of 1882), 
ss , 102, 103 , 157 and 158— Adjourned hearing — 
Want of instructions to the pleader — Dismissal 
of suit for want of prosecution - Remedy.— At 
an adjourned hearing of a suit, witnesses on behalf 
of the plaintiff not being in attendance, the plaintiff 
applied for issue of a warrant against one of them. 
The Court refused the application, and the pleader 
for the plaintiff thereupon intimated that he had 


DISMISSAL OR SUIT -concluded. 

no further instructions to appear; and the suit 
was dismissed. Subsequently an application was 
made under s. 103 of the Civil Procedure Code- 
to set aside the order of dismissal. On objection by 
the defendant that, inasmuch as the dismissal was 
under s. 158 of the Code, the remedy of the plaintiff 
was by way of an application for review : Reid, 
that the suit was dismissed under s. 102 read with 
s. 1 57, and that the application was maintainable 
under s. 103 of the Code of Civil Procedure. Mabian- 
kiss a v. Ramealpa Gobain (1907). 

I. L. R. 34 Calc. 235 

DISPOSAL OP PROPERTY* BY MAGIS- 
TRATE. 

See Cbiminal Pbocedtibe Code (Act V 
or 1898), s. 517. 

I. L. R. 34 Calc. 347 

DISPOSSESSION. 

See Bengal Tenancy Act. 

See Possession, suit fob. 

See Tbanseeb of Pbopebty Act, s. 119. 

I. L, R. 30 Mad. 310 

DISTRICT BOARD. 

power of — 

See Local Sele-Govebnment Act (Bengl 
III or 1885), SS. 78, 139. 

11 C. W. N. 1099- 

DISTRICT JUDGE. 

See GxjAbdian . I. L. R. 34 Calc. 569 
jurisdiction of— 

See Hindu Law — Inhebitance. 

I. L. R. 34 Calc. 929 

DISTRICT REGISTRAR. 

— Civil Procedure Code, s,622 — District * Regis* 
trar not a i Court * within the meaning of s, 622 . 
—A District Registrar is a Court within the mean- 
ing of s. 622 of the Code of Civil Procedure, and the 
High Court cannot interfere with his proceedings 
under that section, Atchayya v. Q-angayya, J. 
L. R. 15 Mad 138, distinguished. ManavalA 
Gotxndan v. Kumabappa Reddy (1907). 

I. L. R. 30 Mad. 326 

DIVORCE. 

See Mahomedan Law. 

I. L.R. 31 Bom. 264: 

DOCUMENT. 

See Inspection or Documents, 
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DOCUMENT — concluded. 

HE 

admitted without objection in first 

Court- 
age Evidence, admissibility of. 

r. L. R. 34: Calc. 1059 

-30 years or more old — 

See Pabol Evidence. 

;I. L. R. 30 Mad. 383 J 

-construction of— 

See Contbact . I. L. R. 29 All. 151 
See Hindu Law. . I. L. R. 29 All. 217 
See Landlobd and Tenant. 

I. L. R. 29 AIL 203 

4 

DOWER. 

4 

See Mahomedan Law. 

DRAINAGE CHARGES. 

recovery of— 

See Bengal Deainage Act, ss 42, 44 

11 C. W. N. 57 

DYING DECLARATION. 

admissibility of~ 

— A dying* declaration recorded in the absence 
o£ the accused, and by a Magistrate other than the 
inquiring Magistrate, is not admissible until it is 
proved by the recording officer. Panchu Das v. 
Empebob (1907) . . I. L. R. 34: Calc. 698 

E 

EASEMENT. 

See Altebnative Claim. 

I. L. R. 34 Calc. 51 

See Easements Act (V of 1882). 

See Pbescbiption. 

* 

1 . — Right of 'privacy — Defendant not allowed 
to give himself increased facilities for overlook- 
ing plaintiffs* zenana, — Held, that the fact that the 
plaintiffs’ zenana house might be to some extent 
overlooked by persons standing on the roof of the 
defendants’ house was no justification for the 
defendants opening fresh doors or windows in the 
wall of their upper storey looking towards the 
plaintiffs’ house, whereby the plaintiffs’ house might 
be overlooked without the person inspecting it being 
visible to the occupants of that house. G-oTcul 
Rrasad v. Radho , I. D. R. 10 All. 858, referred 
to. Abdttl Rahman v. Bhagwan Das (1907). 

I. L. R. 29 AIL 582 

— Right to unobstructed view of shop. — Held, 
that no action will lie for the removal of erections 
in front of a shop merely on the ground that such 
erections obstruct the view which passers-by for- 


EASEMENT — concluded, 
merly had of the shop. Smith v. Owen, 35 Z. J. 
Ch. 317, and Butt v. Imperial Gas Company, 
L.R. 2 Ch. 158 , followed. G-opi Nath v. Munno 
(1906) .... L L. R. 29 All. 22 

3. — Tenant — Basements Act (V of 1882), s. 60 
— landlord and tenant — Occupation of building 
site m aladi — . 'Erection of permanent building — 
Suit for ejectment — The defendants were found on 
the evidence to be tenants-at-will of the plaintiff of 
land in the abadi, the land having been allotted to 
their ancestors on condition of their rendering ser- 
vice as patwaris. The defendants had ceased to 
perform the duties of patwaris, hut still occupied 
the land, and had built houses thereon of a per- 
manent character Held on suit by the zamindar 
to eject the defendants, who had denied the zamin- 
dar’s title, that the principles laid down in Beni 
Ram v. Kundan Lai, I. Z. R. 21 All . 496, 
applied, and that there was no such conduct on the 
part of the zamindar as would justify the inference 
that she had contracted that the right of tenancy 
under which the defendants originally obtained 
possession of the land should he changed into a 
permanent right of occupation ; neither could the 
defendants pray in aid s. 60 of the Indian Ease- 
ments Act, 1882. Held, also, that the acquisition 
pending the suit by one of the defendants of a 
share in the village in which the laud in suit was 
situate did not give the defendants any title to 
retain possession of the site in the abadi from which 
the plaintiff was suing to eject them Budh Singh 
u. Pabbati (1907) .* . I. L. R. 29 AH 652 

EASEMENTS ACT (V OE 1882). 

s. 4 — 

— Basement — Right of privacy — Suit by occu- 
pier of house — Not only the owner, but the lessee- 
or other person in lawful possession of premises may 
maintain an action if his right of privacy is in- 
terfered with. G-okal JPrasad v. Radho , I. Z. R. 
10 All. 358, referred to. Kundan v. Bidht 
Chand (1906) . . . I. L. R. 29 All. 64 

ss. 15, 28 (c) — 

— Basement — . Prescriptive right to light and 
air — Infixing ement of right — Actual damage , — 
Where a plaintiff is claiming relief upon the ground 
that his prescriptive right to the passage of light 
and air to a certain window has been interfered 
with, it is enough to show that the right has in 
fact been interfered with The plaintiff is not 
obliged to go farther and show that he has suffered 
actual damage thereby Colls v. Home and Colo- 
nial Stores, Zd., [19041 A C. 179, and Kine v. 
Jolly, [ 1905 ] 1 Ch. 480, not applied. Nandkishor 
Balgovan v. Bhagubhai Rranvalabhdas , I. Z. R. 
8 Bom. 95, referred to. Kunni Lad v. Kundan 
Bibi (1907) |. . . I. L. R. 29 AIL 571 

s. 60 — 

See Easement . I. L. R. 29 All. 652 

See Landlobd and Tenant. 

I. L. R. 29 All. 133 
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ejectment. 

See Landlord and Tenant. 

See Lease, constettotion os. 

11 C. W. N. 809 

suit for — 


ELECTION. 

See Hombax Municipal Act (Bom. Ill 
op 1888), s 38. 

I. L. B. SI Bom. 804 

See Misjoindee op Plaintipps. 

I. L. R. 84 Calc. 802 


See Landlobd and Tenant. 

I. L. B. 34 Calc. 902 ; L. R. 34 I. A. 160 


See PESIDENCY SMALL CAUSE COUBTS 

Act . . I. L. R 31 Bom. 259 


See Municipality. 

* I, L. R. 31 Bom. 37 

reversioner’s right of— 


1. -—Ejectment of under-raiy at— Delay in 
suing - i( Bolding over,” presumption of - overt 
act— Bengal Tenancy Act (VIII of 1S85), s. 49. 

After the expiry of a written lease, a mere delay 

in the institution of a suit by the lessor for 
ejectment of the lessee without notice to quit, 
is no reason for dismissal of the suit on the 
ground that the lessee was allowed to 4 hold over.’ 
Eatan Lae Gib v. Pabshi Bibi (1907). 

I. L. R. 34 Calc. 396 


2 ,' — Agra Tenancy Act ( Local II of 1901), 
s. 199 — Suit for ejectment tn Revenue Court— 
Omission on part of defendant to plead title tn 
himself.— Res judicata.— In a suit for ejectment 
under Act Ho. II of 1901, the defendants did not 
plead their own title to the plot m suit, and in fact 
did not oppose the suit for ejectment. Held, that 
a subsequent suit brought in a Civil Court by the 
then defendants -for proprietary possession of the 
same plot was barred by the principle of res 
judicata. Rant Kishom v. Raja Ram , Weekly 
Notes, 1904, 109 ; Ashrafun-nissa v. Alt Ahmed, 
Weekly Notes, 1904, 141, and Inayat AH Khan 
v' Murad Ali Khan , I. L . R. 27 All. 569 ? distin- 
guished. Salty Dube v. Deoki Dube, Weekly 
Notes (1907) 1, and Beni Bands v Raja Kausal 
Kishore Brasad Mai Bahadur, 1. L . R. 29 AIL 
160, referred to, Q-okul Mandar v. Budmanund 
Singh , I.D. R. 29 Calc. 707, discussed. Bihabi 
e. Sheobalak (1907) . . I. L. B. 29 Ali. 601 


3 . — Limitation Act (XV of 1877), Sch. II, 
Arts . 189, 118— Leake — Forfeiture — Suit for 

ejectment — Limitation — .A lease granted for the 
reclamation of certain jungle lands provided that 
the lessee should hold the lands rent-free for six 
years and that in the beginning of the seventh year 
he should cause the lands to he measured and a settle- 
ment of rent made in respect of the reclaimed lands 
— failing which the landlord would he entitled to 
possession. Held, that a suit by the lessor for 
ejectment on the ground of the lessee’s failure to 
comply with the above-mentioned provision in the 
lease was governed by Art. 143, and not by Art. 
139, Sch. II, of the Limitation Act. Goohi Sheikh 
H. Mathewson (1907) . 11 C. W. 35T. 661 


4. — Be r sons in actual possession necessary 
parties. — In a suit in ejectment the persons in 
actual possession need to he joined as parties. 
Banubi v. Habsingbao (1906). 

1. 1.. E. 31 Bom. 250 


See Hindu Law— Widow. 

I. Ii. R. 34 Calc. 329 


validity of— 


See Jubisdiction op Civid Couets. 

— City of Bombay Municipal Act (Bom. Act 
III of 1SSS), s. 33 — J Election of Councillor , vali- 
dity of —Applicant's right to question election — 
Chief Judge of Small Cause Court has sole juris- 
diction to try suits relating to election petitions — 
Jurisdiction of High Court — Civil Brocedure 
Code (Act XIV of 1882), s. 11.— Under s. 33 
of the City of Bombay Municipal Act, 1888, an 
applicant can question the election of every candidate 
on the ground that the election as a whole was 
invalid, for the section, after specifying two per- 
missible grounds of objection, provides that the 
validity of any election may he questioned for any 
other cause, and these words are wide enough to 
cover the ground of objection urged m this case. 
It is clear that the word “ election ” in the section 
is designed to express something wider than a legally 
valid election, and the words used ar4 consistent 
with the view that an election which in fact took 
place under conditions that made it possible that 
there sbQuld he a valid election can he questioned. 
Under s. 33 the Chief Judge of the Small Cause 
Court has jurisdiction to determine tbe validity of 
a contested election. The High Court has no juris- 
diction to entertain such a suit. Where a t special 
tribunal, out of the ordinary course, is appointed 
by an Act to determine questions as to rights which 
are the creation of that Act, then, except so far as 
otherwise expressly provided or necessarily implied, 
that tribunal’s jurisdiction to determine those 
questions is exclusive. It is an essential condition 
of those rights that they should he determined in 
tbe manner prescribed by the Act, to which they 
owe their existence. In such a case there is no 
ouster of the jurisdiction of the ordinary Courts 
for they never had any. The jurisdiction of the 
Courts can be excluded not only by express words 
but also by implication, and there certainly is enough 
in s. 33 of the Municipal Act for this purpose. 
Semblei If the High Court has jurisdiction there 
might be a conflict between tbe view of the High 
Court and the orders of the Chief Judge in which 
the order of the Chief Judge must by the express 
terms of the Act prevail. Bhaishankab v. The 
Municipal Coepoeation op Bombay (1907). 

I. L. R. 31 Bom. 604 
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EMIGRATION ACT (XXI OF 1883 
AMENDED BY ACT X OF 1902). 

ss. 8, 29, 108, 111— 

— Magistrate — Magistrate , First Class, in s. 
Ill, includes Presidency Magistrate — Agreement 
with Native of India to depart out of India by 
sea to work as an artisan Agreement made 
without the permission of the Protector of ^Emi- 
grants— Liability of master for criminal acts 
done by servant on the master's behalf— Master 
liable for agreements entered into on his behalf 
by his servant in violation of s. Ill — Protector 
of Fnngrants has power to impose reasonable 
terms before he can issue permission applied for 
— Summons, issue of— Fresh summons issued on 
the same information — Irregularity m procedure 
— Criminal Procedure Code (Act P of 1898) , 
s,537 . — The term "Magistrate of the First Class ” 
used in s. 11 1 of the Indian Emigration Act, 1883, 
-means a Magistrate appointed to exercise the 
highest Magisterial powers ordinarily prescribed by 
the Criminal Procedure Code within his jurisdiction 
and includes a Presidency Magistrate. Where on 
an information a summons is issued to the accused 
and owing to its disclosing no offence, a fresh 
summons is issued without any fresh or supple- 
mental information, the error^ omission or ir- 
regularity in the fresh summons, is not sufficient, 
under s. 537 of the Criminal Procedure Code, to 
upset the finding and sentence unless it has in fact 
occasioned "a failure of justice/’ that “Is, unless 
it has unfairly affected the accused’s defence on the 
merits. Sub-s. (1) of s. Ill of the Indian 
Emigration Act hits at not merely entering into an 
agreement but also at any attempt to enter into it. 
An attempt consists in some external act which 
shows that progress is made in the direction of it 
or towards maturing and effecting it, that is, some- 
thing tangible and ostensible of which the law can 
take hold, which can be alleged and proved Where 
penal statute has been infringed by servants and 
criminal proceedings are taken against the master 
although it lies upon the prosecutor to establish the 
master’s liability, yet the question whether he is 
liable turns necessarily upon what is the true con- 
struction to be placed upon the statute. The statute 
should be construed, not merely with reference to 
its language, but also its subject matter and object. 
Sub-s (1) of s. Ill of the Indian Emigration Act, 
1883, does not break in upon the rule of law em- 
bodied in the maxim qui per alium facit per 
seipsum facere videtur. The word "whoever” in 
the clause means whoever either by himself or 
through his agent. In other words, the Act leaves 
untouched the right of every person to enter into 
such agreements through an agent. It merely 
provides that such agreements shall not be entered 
into without the previous permission of the Local 
Government. The intention of the section is to 
hold the master liable for his servant’s act, provided 
the act was done by the servant so as to bind the 
master according to the law of contract. The coupl- 
ing of the word with the words "terms,” " conditions ” 
in s. 107 of the Act shows the intention of the Legis- 
lature to be that the officer authorized to grant the 


EMIGRATION ACT (XXI OF 1888 
AMENDED BY ACT X OF 1902)— 

concluded, 

pei mission should have power to impose any reasonable 
terms and conditions he thinks proper as conditions 
precedent to the grant, whether they relate to the 
terms of the agreement itself or being extraneous 
to it relate to the execution or other considerations 
which have to be taken into account in order to 
protect the interests of the Native of India departing 
out of it by sea. S. 29 of the Indian Emi- 
gration Act, 1883, makes it compulsory that the 
execution of the agreement therein referred to should 
be m the presence of the Protector. In s. 108 of 
the Act the power conferred on the Local Govern- 
ment, who have delegated their power to the 
Protector, is discretionary, and it is left to that 
Government to decide whether in any particular 
case any agreement referred to in s. 107 shall he 
executed or not in its presence, that is, in the 
presence of the Protector acting as its delegated 
authority. The two sections being thus disting- 
uishable, the language of one cannot he invoked 
to aid the construction of the other, especially where 
the language of each is plain. Empebob v. Jeeyanji 
(1907) .... I. L. R. 31 Bom. 611 

ENCROACHMENT. 

— Projection — " Fixture ” — Obstruction on pub- 
lic street — Calcutta Municipal Act (Bengal 
Act III of 1899 J , ss. 3 , sub-s, (37), 286, 336, 
34:1,— A verandah attached to and projecting 
from a house and supported on pillars sunk 
down into the soil between a street and a drain 
which runs between the street and the front of the 
house, is a " fixture n and " a projection, encroach- 
ment, or obstruction over or on a public street ” 
within the meaning of s. 341 of the Calcutta 
Municipal Act. Cobpoeation op Calcutta v, 
Imadul Huq (1907) . I. Ii. R. 34 Calc. 844 

ENCUMBRANCES, ANNULMENT OF, 

See Bengal Tenancy Act, s. 167. 

11 C. W. N. 350 

ENDOWMENT. 

See Appeal . I. L. R. 34 Calc. 584 

See Hindu Law. 

See Mahomedan Law. 

L Hindu endowment — Scheme for manage* 

ment of Hindu temple by Mahant— Power to 
make and modify such a scheme — Power to alter 
trust of endowment — Civil Procedure Code (Act 
XIV of 1882), s, 539 — Provision for. application 
of surplus funds . — This was a suit in which the 
respondent charged the appellant, the manager of 
a certain Hindu temple, with neglect to keep proper 
accounts, misappropriation of offerings and other 
acts of a similar character, and the relief prayed 
was the settling of a scheme for the management 
of the temple including "provisions for the ap* 
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] ENDOWMENT — concluded. 


ENDOWMENT — - continued . 

plication of tlie surplus funds 'belonging to the 
temple with such modifications of the managing 
authority ” as might he necessary to obviate the 
evils referred to, “and place the administration 
of the temple on a satisfactory footing.” Object 
tions were taken to the scheme settled by the High 
Court (which amended one framed by the 
District Court) that its effect would be to lower 
the position of the Mahant and weaken his authority, 
and that it provided for the application of surplus 
funds by devoting them to objects foreign to the 
purposes of the endowment. The Judicial Com- 
mittee settled a scheme calculated to get rid of 
those objections and to meet the exigencies of the 
case without impairing the authority of the 
Mahant whose position, subject to the scheme, was 
to be the same as before, and providing that all 
surplus income should be invested for the benefit 
of the temple, with liberty to the Mahant or any 
person interested to apply to the District Court 
with reference to the carrying out the directions 
of the scheme, or to the High Court for any modi- 
fication of it which might appear to be necessary 
or convenient. Pbayag Doss Ji Varu v. Tirtt- 
MALA SbIRANGACHARLA GaRTT (1907). 

I. Ii. R. 30 Mad. 13 8 ; L. R. 34 I. A. 78 
2. — Endowment— Religious Endowments Jet 
(EX of 1863), ss. 3, 18 — Trustee , removal of— 
Misfeasance — Br each of trust. — All endowments, 
which are affected by Regulation XIX of 1810, 
whether they come under the Board of Revenue 
or not, fall within the purview of Act XX of 1863. 
In a suit brought after having obtained the sanction 
of the District Judge under s. 18 of Act XX of 
1863, for the removal, on the ground of misfeasance, 
breach of trust, and neglect of duty, of a trustee of 
a religious endowment for the management of which 
the Local Government appointed in 1864 a Com- 
mittee of J thiee members under s 7 of the Act, 
the defence was that s. 3 of the said Act had no 
application inasmuch as the endowed property had 
not vested in the Government before the passing 
of the Act, and that the proper couise for the 
plaintiff was to have instituted the suit under 
b, 539 of the Code of Civil Procedure ; and that the 
office of Earoga or Manager being hereditary, 
he could not he removed from that office : Reid , 
that the provisions of Act XX of 1863 applied to 
the ease, and that the suit was rightly instituted, 
and that the Earoga could he removed from his 
office by the District Judge, if he acted contrary 
to the trust. Bibee Kuneez Fatima v. Bibee 
Saheba Jan. 8 W. JR. 313 ; Sheoratan Xunwam 
v. Ram Fargash, I . L. R. 18 All. 227 , Ganes 
Sing v. Ram Gopal Sing , 5 R.L.R.App. 55; 
and ETmrrum Singh v. Kissen Singh , I. L. R. 
7 Calc. 767 , referred to. Saturlun Seetaram - 
•anvja Gharyulu v. Randuri Seetapati , I. L. R . 
26 Mad. 166, followed, Reid, further, that for 
the operation of this Act, it is immaterial whether 
the office of the trustee or manager is hereditary 
or not, and that in either case the trustee or manager 
who misconducted himself and acted contrary to the 
-object of the endowment, could be dealt with under 


the provisions of this Act. Fakurudm Sahib v. 
Ackeni Sahib, I. L. R. 2 Mad. 197 , and Ratesa 
v Ganapati, I. L. R. 14 Mad. 103, followed. 
Mahomed Athar v. Ramjan Khan (V 07). 

I. L. R. 34 Calc. 587 

ENHANCEMENT OR RENT. 

See Bengal Tenancy Act, s. 29 (b). 

11 C. W. N. 62 

See Landlord and Tenant. 

EQUITABLE RELIEF. 

See Eorpeitttre . I. L. R. 31 Bom. 15 

— Eelau and Acquiescence when bar to equitable 
relief — Limitation Act, Sch. II, Art. 91. — Delay 
and acquiescence will not bar the defendant’s right 
to equitable relief unless he knew that he had the 
right or being a free agent at the time, he deliber- 
ately determined not to inquire wbat bis rights were 
or to act upon them. Where beyond signing the 
deed the defendant does not do anything to show 
that he considered the deed effectual, he will not he 
barred by mere lapse of time from fettms: up the 
invalidity of fee deed. Art. 91 of Sch. II of the 
Limitation Act applies only to suits by plaintiffs to 
have instruments avoided. A defendant may, by 
way of equitable defence, set up the invalidity of a 
deed, although his right to have it avoided by a suit 
lias become time-barred. Jugaldas v. Ambashan- 
kar, I L. R 12 Bom. 501, distinguished. Rang a- 
nath SaJcharam v. Govind Rarasmo , I. L. R. 20 
Bom. 639, referred to and followed. Larshmi Doss 
v. Roop Lall (1906) . I. L. R. 30 Mad. 109 

ERRONEOUS DECISION. 

See Error in Law. 

I. L. R. 30 Mad. 461 


ERR OR. 

See Partnership, accottnt op. 

11 C. W. N. 776 

in law — 

— Erroneous decision— Subsequent suit — Res 
judicata — An erroneous decision on a question of 
law in a previous suit is no bar, in a subsequent 
suit between the same parties, to the Court de- 
ciding the same question, provided the decision in 
the latter suit does not in any way question the 
correctness of the former decree or in any way 
affect its operation. Gopu Kolandavelu Chettg 
v. Sami Royar, I. L. R. 28 Mad. 517, referred 
to. Alimunissa Chowdhurani v. Shama Charan 
Roy , I. L. R. 32 Gale . 749 , referred to. Koyyana 
Ohitbamma v. Eoosy Gavaramma, I. L. R. 29 
Mad. 225, referred to. Mangalathammal v. 
Karayanswami Aiyar (1907). 

I. L. R. 30 Mad. 401 
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of law— 

See Second Appeal. 

11 C. W. N. 1028 

ESCHEAT. 

See Regulation V of 1799, s. 7. 

I. L. R. 29 All. 277 

ESTOPPEL. 

See Civil Procedure Code, s. 13. 

I. L. R. 29 All. 519 

See Civil Procedure Code, s. 244 

11 C. W. N. 145 

See Occupancy Holding. 

I. L. R. 34 Calc. 199 

See Putni-sale. . 11 C. W. 1ST. 705 
See Sale in Execution op Decbee. 

I. L. R. 29 All. 612 


EVIDENCE. 

Col. 

1. Mode op dealing with Evidence. 133 

2. Miscellaneous, Documents. . 134 

See Confession. 

See Dping Declaration. 

See Evidence Act (I of 1872). 

See Hearsay Evidence. 

See Onus op Proof. 

See Secondary Evidence. 

See Will . . I. L.'r. 29 All. 82 

admissibility of— 

See Advocate. X. L. R. 34 Calc. 129 

of general repute — 

See Security por Good Behaviour 

11 C. W*. N. 789 

recording of, in English— 

See Practice. X. L. R. 34 Calc. 396 


1. MODE OE DEALING WITH EVIDENCE. 

1 . — Additional evidence on appeal — Evidence 
taken preliminary to hearing of appeal on the 
merits — Civil Procedure Code ( Act XIV of 1882), 
ss. 568, 623 . —The legitimate occasion for s. 568 
of tlie Civil Procedure Code (XIV of 1882) is 
when on examining the evidence, as it stands some' 
inherent lacuna or defect becomes apparent, and 
not where a discovery is made outside the Court 
of fresh evidence and the application is made to 
import it; that is the subject of the separate enact- 
ment in s. 623. On an appeal on the merits of 
the case being filed the appellate Court without 


EVIDENCE — continued . 

recording any reason as required by s. 568 of the 
Code allowed such further evidence to be taken, 
not after the appeal on the merits had been heard 
and the evidence as it stood had been examined by 
the Judges but on special and preliminary applica- 
tion. Held, that the appellate Court had no 
jurisdiction to admit the additional evidence, that 
it was wrongly admitted and must be disregarded. 
Kessowji Issue v. Great Indian Peninsula 
Railway Company (1907). 

1. L. R. 31 Bom. 381 ; L. R. 34 I. A. 115 

2. MISCELLANEOUS DOCUMENTS. 

2. — Secondary evidence — public document— 
Evidence Act ( I of 1872), ss. 65 } cl, (e) and (g ), 
74.— Where the fact to be proved is the general 
result of the examination of numerous documents 
and not the contents of each particular document 
and the documents are such as cannot he con- 
veniently examined in Court, evidence may be given, 
under s. 65, cl. (g) of the Evidence Act, as to the 
general result of the documents by a person who 
has examined them and who is skilled in the 
examination of those documents, although they may 
be public documents within the meaning of s. 65, 
cl. ( e ) and s, 74 of the Evidence Act. Sundar Kuar 
v. Chandreshwar Prasad Narain Singh (1907). 

I. Ii. R. 34 Calc. 293 

3. — Evidence Act (I of 1872), ss. 91 , 95, 97 — 

Where sale-deed gives wrong survey numbers to the 
land sold, evidence admissible to show the real 
lands intended to b« sold — The general rule laid 
down in s. 91 of the Evidence Act is subject to the 
exceptions laid down in ss. 95 and 97 of the same Act. 
Where a sale-deed describes the land sold by wrong 
survey numbers, extrinsic evidence is admissible to 
show that the lands intended to be sold and actually 
sold and delivered were lands hearing different survey 
numbers. Kaeuppa Goundan v. Periathambi 
Goundan (1907) . . 1. 1». R. 30 Mad. 397 

4. — Admissibility of evidence — Eursinama — 

Evidence Act ( L of 1872), s. 32, cl, ( 5 ) — Statements 
by members of family as to relationship — Docu- 
ment admitted m first Court without objection 

Objection to admissibility not alloioed on appeal. 
— In an application for Letters of Administration, 
the right of the applicants to be considered the next 
heirs of the deceased depended on proof that the 
relationship between their great-great-grandfather 
and the great -great-grandmother of the deceased 
was that of full brother and sister. To prove 
this, a kursinama , or genealogical table, made 
by the ancestress of the deceased <( b y the pen of 
gomasta,” and alleged to have been filed by her in 
1804 in a suit to establish the same fact, and a 
certified copy of an ewaznama, or deed of exchange, 
dated 17th. January 1782 and corroborating the 
kursinama as to the relationship, were produced by 
the appplicants. The kursinama was admitted in the 
first Court without objection. Both documents, which 
were pronounced genniue and admissible in evidence 
by the District Judge, were held by the High Court 

p 2 
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to "be forgeries. Held, that the kursinama was 
admissible in evidence. Held, also, that it was too 
late on this appeal to object to the admissibility 
in evidence of a document which had been admitted 
without objection in the first Court. The certified 
copy of the ewaznama was also held to be admissible 
in evidence. On the question of the genuineness of 
both documents, their Lordships supported the con- 
clusion arrived at by the District Judge, and . held, 
that the title of the applicants was established. 
Shamzadi Be gam r. Secretary oe State eor 
India (1907) . . I. L. R. 34 Calc. 1059 ; 

L. R. 34 I. A. 194 

5 . — Stamp Act ( I of 1879), s. 35— No secondary 
evidence admissible the receiving which will be to 
give some effect to an unstamped document — In a 
suit by plaintiffs to redeem lands alleged to have 
been mortgaged under an instrument in 1841, the 
document was not produced and theiefore second- 
ary evidence was not receivable to prove the 
contents of the document. The plaintiff sought to 
rely on the oral evidence as to execution of the docu- 
ment and the passing of possession under the deed as 
showing that the defendant by such possession 
acquired only a mortgagee’s right in the property. 
Meld , that the receiving of such evidence will be to 
give some effect to the unstamped document by 
connecting the possession with the contents thereof, 
and was therefore contrary to the provisions of 
s. 35 of the Indian Stamp Act An admission of 
the mortgage by the defendant’s ancestor was 
also held not receivable on the same grounds. 
Ohenbasapa v. Lak&hmanan Ramchandra , I. A. 
R. 18 Rom. 36 Q referred to. Thaji Beebi v. 
Tirtjmalaiappa Pillai (1907). 

I. L, R. 30 Mad. 386 

EVIDENCE ACT (I OE 1872). 

s. 4 — 

See Agba Tenancy Act, s. 201. 

I. L. R. 29 All. 148 

s. 6, Illus. (a)— 

See Hearsay Evidence. 

11 C. W. 13*. 266 

ss. 13, 40, 43 — 

— Principles applicable to purchase — Hindus — 
Mahomedans — Judgment not inter partes — Ad- 
missibility m subsequent suit — Transaction — 
“ Particular instances in which the right is 
claimed ” — Res judicata . — The principles appli- 
cable to a purchase by one member of a joint Hindu 
family from another are not applicable to Maho- 
medans. Plaintiff, a Mahomedan, brought a suit 
against his brother, brother’s wife and the widow 
of a deceased brother to recover possession of a house 
on the strength of a registered sale-deed passed to 
the plaintiff by his deceased father. Subsequent to 
the sale to the plaintiff, certain mortgagees of the 
father brought a suit on the mortgage against the 
plaintiff, his father and mother. In the said suit 


EVIDENCE ACT (I OE 1872) — continued. 

the sale to plaintiff was held to be a sham transac- 
tion and the plaintiff had to pay off the mortgage. 
In the suit brought by the plaintiff for the recovery 
of the house on the strength of the sale-deed, the 
defendants relied on the judgment in the suit on 
the mortgage to show that the sale was a colourable 
transaction. The first Court allowed the claim, but 
the Judge in appeal dismissed it on the ground that 
the purchase by the plaintiff from his father was 
not proved to he bond jide. On second appeal by 
the plaintiff, a question having arisen as to the admis- 
sibility in evidence of the judgment in the suit on 
the mortgage : Meld , per Bdssele, A C.J., that the 
proceedings in the suit on the mortgage were admis- 
sible as relevant evidence because the plaintiff and 
defendants, either by themselves or their predeces- 
sors, were parties to that suit. The said proceedings 
came within the words "particular instances in which 
the right was claimed ” in s. 13 of the Indian Evi- 
dence Act (I of 1872). Per Beaman, J. — The judg- 
ment in the suit on the mortgage was admissible to 
prove that the genuineness of the plaintiff’s sale- 
deed was then questioned, but it cannot be used for 
any ulterior purpose. Mahamad v. Hasan (1906). 

I. Ii. R. 31 Bom. 143 

ss. 13 (a), 32 (7)— 

See Custom . ♦ 11 C. W. N. 703 

s. 24 — 

See Coneession. . 11 C. W. N. 904 
s. 30 — 

— Evidence — Confession — Retracted confession 
— Use of retracted confession as against person 
making it and as against co-accused. — A retracted 
confession may be taken into consideration, that is, 
used as evidence, not only as against the person 
' making it, but as against persons tried jointly with 
the confessing accused for the same offence. As- 
regards the person making it a retracted confession 
may, even without any corroborative evidence, form 
the basis of a conviction. As regards other co- 
accused, although corroborative evidence may be 
necessary, it is not necessary that such corroborative 
evidence should by itself be sufficient to support a* 
conviction ; and, semble , that a conviction based on 
the nnsupported evidence afforded by the confession 
of a co-accused would not be unlawful. Queen - 
Empress v. Maiku Lai, I. L. R. 20 All. 483, 
followed. Empress v. Ashootosh Chuckerbutty, 
I. L . R. 4 Calc. 483 , discussed. Queen v. Mohesh 
Biswas , 19 W R. Cr . 16, referred to. Empebob 
v. Kehbi (1907) . . I. L. R. 29 All. 434. 

s. 32, cl. 5— 

See Evidence, admissibility oe. 

I.L.R.34Calc. 1050 

s. 30 — 

See Topogbaphical Survey Map. 

11 C. W. N, 23G 
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EVIDENCE ACT (I OP 1872 ^- continued . 
s. 05, els. (e) and (g), s. 74 — 

See Evidence. I, L. E. 34 Calc. 293 
s. 68 — 

See Bond, execution op. 

I. L. E. 30 Mad. 251 

s. 91— 

See Bengal Tenancy Act, s. 29 (b). 

11 C. W. N. 62 

ss. 91, 95, 97 — 

See Evidence. I. B. E. 30 Mad. 397 

s. 92, prov. 2, 4— 

— Express Trust — Limitation Act (XV of 
1877), s. 10 — Effect of Limitation in cases where 
the person liable for payment of a legacy and the 
person entitled to receive the legacy are the same. 

■ — L. X. was a partner m the firm of R. L As such 
partner he was entitled to his proportion of certain 
shares of the Hongkong Mill and of the commission 
earned by his fii m as agents of such mill. On his 
retirement from the ,firm in 1900 entries were made 
in the firm’s hooks from which it appeared that 85 of 
such shares were appropriated to the said X. K 
and that he from the date of the entries ceased to 
have any interest in the firm of R L EC eld, that 
under provisos 2 and 4 of s 92 of the Evidence Act 
•evidence was admissible to show that m fact the 
arrangement was that X. K. should continue to be 
entitled to his share m the commission. Harrondas 
v . Harrondas (1907; . I. L. E. 31 Bom. 418 

s. 92, prov. 4 — 

— Subsequent oral agreement to discharge prior 
registered agreement not receivable, but actual dis- 
charge may be proved. — A agreed by legistered 
deed to give B foi her life an annual amount by way 
of maintenance, and subsequently it was agreed 
orally that JB should enjoy certain lands in lieu of 
euch maintenance and B was put in possession. In 
a suit by JB to recover arrears of maintenance from 
A . — Held , that the subsequent oral agreement was 
an agreement to rescind or modify the original regis- 
tered agreement and was not receivable m evidence 
under proviso 4 to s. 92 of the Evidence Act. Reid, 
fuither, that it -was open to the defendant to prove 
that the arrears claimed were actually discharged hy 
the plaintiff taking possession, although the agree- 
ment to discharge cannot be proved. Kattika 
Bapanamma v. Kattika Kristanamma (H06) 

I. L. E. 30 Mad. 231 

ss. 105, 132— 

See Defalcation. I. Ij. E. 29 AIL 685 
s. 108— 

See Death, Presumption op. 

11 C. W. N. 833 

s. 114— 

— F resumption — Possession of stolen property . 
— Reid, that the finding in the possession of a person 


EVIDENCE ACT (I OE 1872 )-conoluded. 

six months after the commission of a daeoity of 
articles stolen in that daeoity, such ai tides consist- 
ing of jewelry of a very ordinary type and hy no 
means distinctive appearance, is not sufficient to 
form the basis of a conviction for participation in 
the daeoity. Queen-Empress v. JBurlce , I. X. R. 
6 All 224, and Ina Sheikh v, Queen-Empress, 
I. L. JB. 11 Calc. 160, referred to Emperor v. 
Sudhar Singh (1906) . I. L. E. 29 All. 138 

s. 118- 

See Witness . . 11 C. W. N. 51 

— ss. 154, 155, cl. (3), 157— 

See Advocate. I. Is. E. 34 Calc. 129 

EXCHANGE. 

See Transfer of Property Act, s. 119. 

I. Xu B. 30 Mad. 316 

— Transfer of Fioperty Act (IV of 1882), 
s. 118— Aposhnama setting off one decree against 
another— Registration— Admissibility in evidence 
— Registration Act (III of 1877), ss. 17,49 . — 
The plaintiff and the defendant having obtained 
deciees against each other settled their differences by 
an aposhnama by which the former gave up certain 
jotes to the latter, the deciees obtained hy the 
plaintiff were set off against the decrees obtained hy 
the defendant, and the parties gave np their claims 
under their respective decrees : JR eld, that the trans- 
action embodied m the aposhnama did not amount 
to an exchange within the meaning of s 118 of the 
Transfer of Property Act, the essence of such a 
transaction, viz , the mutual transfer of two things 
being wanting m this case. It v T as therefore not 
necessary to register the document. That s. 49 of 
the Registration Act "was no bar to the document 
which ivas unregistered being used as evidence to 
prove that the decrees had been satisfied, notwith- 
standing that it also purported to convey immoveable 
property. Dina Hath Das v Matimala Dassya 
(1906) 11C. W.N. 342 

EX-COMMUNICATION. 

See Husband and Wife. 

I. X,. E. 31 Bom. 366 

See Restitution of Conjugal Rights. 

EXECUTION OP DECEEE. 

Col. 

1. Application for Execution, and 

Powers of Court . . « 140 

2. Irregularity. * . • « 142 

3. Stay of Execution. Jj. . . 142 

4. Step in Aid of Execution. . . 14& 

5. Transfer of Decree for Execution. 143 
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EXECUTION OF DECREE— continued. 

Col. 

6. V a T/TT> T f ry 0's Decbee. , ♦ . 114 

7* Miscellaneous 144 

See Appeal— Execution oe Decbeb. 

See Attachment. 

See Intebest. 

See .Moetgage— Sale oe Mobtgaged 
Pbopeety. 

See Calcutta Small Cause Coubt, 

JUEISLICTION OP. 

I. Xi t R. 34 Calc. 823 

See Civil Pbocedube Code 

I. L. R. 31 Bom. 128, 207 

See Civil Pbocedube Code, ss. 244 and 

318 . . I. Ii. R. 29 All. 207 

See Civil Pbooedube Code, ss. 24 and 
583 . . I. Ii. R. 29 AIL 348 

See Civil Pbocedube Code, ss. 244 (c), 

3 10 A . . I. Ii. R. 29 All. 275 

See Civil Pbocedube Code, ss 320 and 
325A . . I. Ii. R. 29 All. 415 

See Civil Pbocedube Code, s. 583 

I. Ij. R. 29 All. 143 
See Dekkhan Agbicultubists’ Relied 

Act . . I. L. R. 31 Bom. 120 

See Costs. . X. L. R. 34 Calc. 860 

See Ex paste Deobee. 

I. £*. B. 19 All. 623 

See Hindu Law. 

I. Ii. R. 34 Calc. 642 

See Limitation. 

I. D. R. 34 Calc. 874 

See Limitation Act. 

I. If. R. 31 Bom. 162 

See Limitation Act (XY oe 1877), s. 7, 
Sch. II, Abts. 178, 179. 

I. Ii. R. 29 AIL 279 

See Mobtgage . I. L. R. 34 Calc. 886 
See Sale in Execution op Decbee. 

See Tbanspeb op Pbopebty Act. 

I. L. R. 29 All. 12 ; 
I. I>. R. 30 Mad. 255 

for mesne profits and costs— 

See Limitation Act, Sch. II, Abt. 1?9. 

I. L. R. 30 Mad. 268 

of ex-parte decree— 

See Limitation Act. 

I. Jj. R. 31 Bom. 303 

of money-decree— 

See Civil Pbocedube Code. 

I, Ii. R. 31 Bom. 308 


EXECUTION OF DECREE — continued . 

1 APPLICATION POE EXECUTION, ANI> 
POWERS OP COURT. 

1, — Civil Procedure Code (Act XIV of 1882) x 
s. 280 — Money-decree — Application to execute 
after expiry of 12 years — Fraudulent conduct of 
judgment-debtor delaying execution — Frivolous 
application under s. 108 , Civil Procedure Code— 
Discretion of Court. — Where pending execution of a 
money-decree, the judgment-debtor made a frivolous 
application to set it aside under s. 108, Civil Proce- 
dure Code, with a view to delay the execution pro- 
ceedings : Meld, that the conduct of the judgment- 
debtor was fraudulent within the meaning of the 
final clause of s. 230, Civil Procedure Code The 
Court to which an application to execute a money- 
decree is made more than 12 years after the date of 
the decree should exercise a sound discretion in 
deciding whether the execution should proceed or 
not. If the Court should find on evidence that the 
"decree-holder had been diligent in proceeding with 
the execution from the date that the decree was passed* 
and that the judgment-debtor’s conduct was such 
that it caused unnecessary delay in levying execu- 
tion, he or she having acted fraudulently or used 
force, the Court ought to allow execution* 
Sham Kissen v. Damab Kumabi Debi (1906). 

11 C. W. NT. 440 

2. — Limitation Act (XV of 1877), Sch. II, 
Arts. 173 A 9 179 — Application in accordance with 
law — Civil Procedure Code ( Act XIV of 1882) x 
ss. 2, 223,258, 649 — Whete a Court passes a decree 
for sale of property and the place where such 
property is situate, is transferred to the junsdic - 
tion of another Court , former Court may still 
execute decree — Application made to such Court 
to transfer decree to the latter will save limit a-* 
tion-bar — Representative of judgment-debtor is 
judgment-debtor within the meaning ofs 258 and 
must certify adjustment within time fixed by 
Art. 17 3 A of Sch. II of the Limitation Act. — The- 
Court at C passed a decree for the sale of certain 
immoveable property. Subsequently the territory 
where such property was situate was transferred to 
the jurisdiction of Court Z>. The decree-holder 
applied to the Court at C, to transfer his decree for 
execution to the Court at D. The decree was trans- 
ferred, and in execution, the purchaser of the equity 
of redemption from the judgment-debtor who was 
made a party to the execution proceedings pleaded 
that the application for execution was barred by 
limitation, and he also~set up an adjustment between 
the judgment-debtor and the decree-holder made 
more than 90 days previously which was not certified 
to the Court. The questions arose whether the appli- 
cation to the Court at C for transfer was an c appli- 
cation in accordance with Law 9 within Art. 179 of 
Sch. II to the Limitation Act, and where the pur* 
chaser from the judgment-debtor could plead the 
uncertified adjustment : - Meld, that the Court at C 
did not, within the meaning of s. 649 of the Code 
of Civil Procedure, cease to exist or to have jurisdic- 
tion to execute the decree ou the transfer of territory 
from its jurisdiction, as such transfer did not take 
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EXE Q U I’lOK* OF DEOREE — -continued. 

away the jurisdiction which it had to execute its 
own decree under s. 22 3 of the Code of Civil Proce- 
dure, and the Court at I) consequently acquired no 
jurisdiction to execute the decree under s. 649, which 
could only arise, if the Court at C either ceased to 
exist or to have jurisdiction to execute the decree 
The Court at C was, therefore, the Court to which 
the de cree-holder was hound to apply under s. 223 of 
the Code of Civil Procedure, and his application 
saved the bar of limitation under Art. 179 of Sch. II 
of the Limitation Act. Held, also, that the provi- 
sion of s. 258 of the Code of Civil Procedure applied 
not only to judgment-debtors, but to those claiming 
through them or m their right, and that an adjust- 
ment between the deeiee-holder and the judgment- 
debtor not certified within 90 days was barred under 
Art. 173 (A) of Sch. II of the Limitation Act, and 
cannot be set up as a bar to execution by one claim- 
ing through the judgment-dehtor or in his right. 
Pandubanga Mudaxiab v. Vythidinga Reddi 
(1907) . . . . 1. 1>. R. 30 Mad. 537 

3. — Civil Procedure Code (Att XI V of 1882 J , 
ss. 244 , 278 — Application m execution of decree 
against Tcarnavan by a member of the tarwad.~~ 
Where a decree is passed against the karnavan of a 
tarwad in his representative capacity, all the 
members of the tarwad must be held to be parties to 
the suit and such membeis in execution proceedings 
must proceed under s 244 of the Civil Procedure 
Code and not under s. 278. Maeiyittil Mathu 
Amma v . Pathbam Kunnot Chebukot (1906). 

I. L. R. 30 Mad. 215 

4. — Against company in liquidation— 
Companies Act (VI of 1882), s, 136 — Execu- 
tion of decree against bompany in liquidation not 
to be prevented without making due provision 
for the right of judgment-creditor — Judgment- 

creditor attaching decree against company must 
be allowed to prove m the name of the decree- 
holder in liquidation. — It will not be equitable for 
Courts to prevent judgment-creditors under s. 136 
of the Companies Act from executing decrees against 
a company in liquidation without seeing that such 
judgment* creditor's rights are respected m liquida- 
tion. Elanber v. Weill , 17 Times X. R. 844, 
referred to Where A in execution of a decree 
against B attaches under s. 273 of the Code of Civil 
Procedure a decree which B holds against a com- 
pany in liquidation, the Court will direct the liquida- 
tor to recognise A as the representative of B and allow 
him to prove for the decree debt m the name of B, 
and to receive and apply dividends payable to B in 
satisfaction of A’s judgment-debt subject to the 
rights of other attaching creditors to rateable distri- 
bution. Sesha Ayyab v. The Tinnevedly Saban- 
hapany Sugab Mill Company (Limited) (19o7). 

I. Xi. R. 30 Mai. 533 

5. — Transfer of Property Act (IV of 1882 J, 
ss. 88 and 90 — Decree to be executed a combina- 
tion of a decree for sale and a personal decree . — 
Where a decree in a suit for sale of hypothecated pro- 
perty is both a decree for sale of the property 


EXECUTION OF DECREE— continued. 

under s. 88 and a personal deciee under s 90*]of the 
Transfer of Property Act, 1882, there is no need for 
the decree-holder to apply for a separate decree under 
s. 90, and if he does so and his application is rejected, 
this will not operate as a bar to his executing the 
decree against the judgment-dehtor personally. 
Sadho Singh v. The Mahabajaof Benabes (1906). 

L D. E. 29 All. 12 

2. IRREGULARITY. 

6 . — Material irregularity in conduct of sale—Xo 
proof of substantial injury — Postponement of sale 
— Order staying sale withdrawn and sale held with- 
out issue of fresh proclamation — Civil Procedure 
Code, ss 290, 291 , 244 and 311, 312. — A proclamation 
of sale in execution of a decree fixed the sale for 20th 
February 1897. By an order of the Subordinate^ Judge 
of Gorakhpur, made ex parte on 11th February, the 
sale was stayed, and on ICth the Collector acting on 
that order, stiuck the proceedings off the pending 
file. On 22nd Februai y, in consequence of notice 
leceived from the Subordinate Judge that the order 
staying the sale had been set aside, the sale was 
brought on in continuation of the sales listed for the 
20th, which had not been finished, and on the 23rd, 
the property of the judgment-debtors was sold to the 
deeiee-holder who had obtained leave to hid. On 
application for confirmation of the sale the judg- 
ment-debtors applied under s. 311 of the Civil Pro- 
cedure Code to have the sale set aside ; hut the 
Subordinate Judge confirmed the sale, finding that, 
although there were irregularities in the conduct of 
the sale, the judgment-debtors had not sustained any 
damage and that decision w T as upheld by the High 
Court. In a suit to have the sale annulled on the 
grounds stated in the application under s. 3 11, one 
of which was that the sale was illegal] without the 
issue of a fresh proclamation of sale : Held by the 
Judicial Committee, that the suit was not maintain- 
able. Assuming that a fresh proclamation should 
have been issued, the omission was an irregularity 
which had involved no loss to the judgment-debtors, 
whose only course was to object, as they did, to the 
confirmation of the sale, which they could not after- 
wards impeach by regular suit. Gajbajmati 
Teoeain v. Akbab Htjsain (1908). 

I. L. E. 29 AIL 196 ; D. E. 34 I. A. 37 


3. STAY OF EXECUTION. 

7 .- — Stay of execution — Appeal — Sale of im- 
moveable property in execution of decree for 
money — Appellate Court, poioer of, to stay sale — 
Practice — Civil Procedure Code( Act XIV of 1882 J , 
s. 546, para. 3. — Reid by the Full Bench (Bam- 
bini, A C.J., expressing no opinion), that when 
an appeal has been filed against a decree for money, 
the Appellate Court has jurisdiction to stay the sale 
of immoveable property of the judgment-debtor in 
execution of that decree, pending the disposal of 
the appeal. Per Rampini, A C.J., Woodbofee 
and Mookeejee, JJ. : An Appellate Court cannot 
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pass orders under s. 546, para. 3, of the Code of Civil 
Procedure staying a sale of immoveable property. 
per Brett and Mitra, J f. An Appellate Court 
has power to pass an order under the third paragraph 
of s. 546 of the Code, staying execution Kunj Lai 
Manoari v. Bahitram Marwan , 8 C. TV. N. 381, 
discussed. TarBENi Sash v. Bhagwat Bhx (1907). 

I. L. R. 34 Gale. 1037 

4. STEP IN AID OP EXECUTION. 

8. — Limitation Act (XV of 1877), Sch. II, 

Art. 179 — Execution of decree— Limitation — 
4t Step %n aid of execution”— Meld, that an appli- 
cation made by the transferee of a decree asking 
that his name might be substituted on the record for 
th-it of the original decree-holder, and a further 
application asking for time to serve one of the 
judgment-debtors, whose address was not then 
known, with notice of the application for substitu- 
tion were both applications made to the proper 
Court to take some step in aid of execution within 
the meaning of Art. 179 of the second Schedule to 
the Indian Limitation Act, 18/7. Pitam Singh v. 
Tota Singh (1907) . . I. L. It. 29 AIL 301 

9. — Step in aid of execution — Limitation Act 
(XV of 1877), Sch. II, Art. 179— Application to 
bring on record representative of deceased judg- 
ment-debtor is a step in aid of execution— Civil 
Procedure Code (Act XIVofl882),s$. 232, 368— 
Application under s . 368 not prohibited bg s. 232. 
— tinder the proviso to s. 232 of the Code of Civil 
Procedure, the transferee of a decree cannot obtain 
execution without notice to the judgment-debtor, 
and* where the judgment-debtor is dead, no such 
notice can he sent until his representatives are 
brought on record. There is nothing in s. 232 to 
prohibit the transferee from applying under s. 368 
to bring the representative on record and such an 
application must be regarded as a step m aid of 
execution within the meaning of Sch. II of Art, 179 
of the Limitation Act. Mahalinga Moopanar v. 
Kuppanaohariar (1907) I. Ii. R. 30 Mad. 541 

5. TRANSFER OF DECREE FOR EXECUTION. 

10. — Practice — Transfer of decree from one 
district to another — Pules of execution different 
in the two districts - Procedure. — Where in different 
districts, different modes of execution are prescribed, 
and where the question is how a decree passed in 
one, but of which execution is sought in another of 
such districts, is to be executed, the executing Court 
must be guided by the rules in force in its own 
district. Martand v. Yin a yak (1906). 

I. L. R. 31 Bom. 5. 

11. — Transfer of decree for execution — Decree 
of Court m ‘British India — Benares, Family 
Domains of Maharaja of — Foreign Court— Court 
established bg authority of Governor- General — 
Kondh , Court of Native Commissioner of— Benares 
Family Domains Regulation (VII of 1828 ) — 
Benares Family Domains Act (XIV of 1881 ) — 


EXECUTIOIN OP DECREE — continued. 

Civil Procedure Code (Act XIV of 1882), 
ss. 223 , 229, 229 B . — The family domains of the 
Maharaja of Benares are situated within British 
India as defined in Act X of 1897, s. 3, cl. 7, and s. 4, 
cl 1 j and the Court of the Native Commissioner or 
Subordinate Judge of Kondh within those domains, 
established under Regulation YIX of 1828 amended 
by Act XIV of 1881, is a Court established by the 
authority of the Governor- General in Council ; con- 
sequently neither s 229 nor s. 229B of the Code of 
Civil Procedure applies to the execution of decree 
passed by it. To make s. 223 of the Code of Civil 
Procedure relating to the transmission of decrees of 
one Court to another for execution applicable, it 
is necessary that the provisions of the Code should 
regulate the procedure of both the Courts The 
Code having become applicable to the Court of the 
Subordinate Judge of Kondh by virtue of Rules 
made by the Lieutenant-Governor of the North- 
Western Provinces on 2nd April 1888 under s. 22, 
Regulation VII of 1828 and the notification by the 
Governor- General in Council, dated 1st June 1882, 
a decree of that Court may he transferred to, and 
executed by, the Civil Court in the district of Saran. 
The Scheduled Districts Act (XIV of 1874) and the 
Laws Local Extent Act (XV of 1874) referred to. 
Kashi Mohun Borua v. Bishnoo Pria, I. L. R. 
15 Calc. 365, and Kasturchand Gujar v, Parsha 
Mahar, I. L. R. 12 Bom. 230, referred to. 
Prabhu Narain Singh v. Saxigram Singh (1907). 

I. Ii. R. 34 Calc. 576 

6. VALIDITY OF DECREE. 

12 . — Civil Procedure Code (Act XIV of 1882), 
s. 244 (e) — > Objection to validity of decree cannot 
be raised m execution proce edmgs — An objection 
by the defendant in a mortgage suit to the sale of 
properties directed to he sold by the decree in such 
suit, on the ground that such property is not liable 
for the decree, is not an objection relating to the 
execution, discharge or satisfaction of the decree with- 
in the meaning of s 244 (e) of the Code of Civil Pro- 
cedure but one questioning the validity of the decree 
itself and cannot he entertained in execution 
proceedings. Khmaretta Seryaigaran v. Saba- 
pathy Chettiar (1906) . I. L. R. 30 Mad. 26 

7. MISCELLANEOUS. 

13. — Execution of decree — Civil Procedure Code 

(Act XIV of 1882), s . 317 — Certified purchaser 
— Interpretation. — The expression “certified pur- 
chaser” ins. 317 of the Civil Procedure Code (Act 
XIV of 1882) includes the person standing in the 
shoes of the Court-purchaser. Hari Goyind v. 
Ramohandra (1906) . . I, L. R. 31 Bom. 61 

14. — Sale in execution— Purchase of share in 
property to some extent incumbered— Presumption 
— Civil Procedure Code , s. 3 18— Limitation Act 
(XV of 1877), Sch. II , - Art. 138— Suit for 
possession. — Where in execution of a simple money- 
decree an undivided share in immoveable property, 
part of which was subject to mortgages, was sold, it 



( )} 


(' rl-45 ) DIGEST OF CASES. 


EXECUTION OF DECREE — concluded, 

was held that in the absence of specific indications 
to the contrary it must he presumed that the share 
sold was, as far as might he, the share which was not 
incumbered. Held, also, that the fact that an appli- 
cation under s. 318 of the Code of Civil Procedure 
made by an auction-purchaser has been rejected as 
made beyond time is no bar to a suit for possession 
of the property purchased. Seru Mohan Bania v. 
Bhagoban Bin Pandey, L L . R, 9 Calc. 602 , 
and Kishori Mohan Boy Chowdhry v. Chander 
Hath Pal, I L B. 14 Calc. 644, follow ed. Sheo 
Nabain v. Nub Muhammad (1907) 

I. D. R. 29 AIL 463 

15 . — Mitakshara family — Decree for mesne pro- 
fits against father — Attachment — Execution pro - 
seeding struck off ichilst attachment continued — 
Validity — Presli proceeding in execution icithout 
* attachment — Sale order — Death oj judgment-debtor 
before sale — Sons and grandsons if bound — (C Re- 
presentatives ° for purposes of execution — Civil 
Procedure Code ( Act XIV of 1S82J, s 24r—Debt 
not illegal or immoral— -Son 9 s pious obligation to 
pay — When an execution proceeding is struck off, 
it cloes not necessarily put an end to the attachment. 
It is competent for the Couit to make an order 
striking off an execution proceeding and at the same 
time continuing the attachment. Ram Newaz v. 
Ram Charan, I , L. It. 18 All. 49, dissented from. 
Shaikh Kumaruddin v Jaicahir Lai, 9 C. 
W ; N. 601 : L. R. 32 I. A. 102 : 1 C. L. J. 
381, relied on. When an executing Court in 
striking off an execution proceeding ordered the 
attachment to subsist for three months, and before 
that period expired, the decree-holder made a fresh 
application for execution and the Court ordered sale- 
proclamation to issue in respect of properties 
attached in the previous proceeding, but the pro- 
clamation could not be served on the judgment- 
debtor, a member of a joint Mitakshara Hindu 
family, owing to his death. Held, that there be- 
ing a subsisting attachment followed by an order 
for sale made in the lifetime of the judgment-debtor, 
the decree-holder was entitled to proceed with the 
sale and realise his decree. Suraj Bunsi Koer v. 
Sheo Prosad Singh, L. R. 6 I. A. 88, followed. 
Madho Prasad v. Mehrban Singh , L. R. 17 I. A. 
194, distinguished. Sheo Prosad v. Hiralal, I. L. 
R. 12 All. 440, referred to. Held, further, that the 
persons who took the judgment-debtor's share in the 
joint family property by survivorship were represen- 
tatives of the judgment-debtor within s. 244, Civil 
Procedure Code, and that it was not open to them to 
object that the debt for the recovery of which the 
decree had been obtained was tainted with immorality 
and illegality. Principle of Ishan Chuncterv. Bani 
Madhob, l.L.R . 24 Calc. 62, applied Azgar AH 
v. Asaboddin Kagi, 9 C. W. N. 131, referred to. 
Peaby Lal Singh v. Chandi Chaban Singh 
<1906) 11 C. W. N. 163 

EXECUTION PROCEEDING. 

See Tbanseeb op Pbopebty Act (IV op 
1882), s. 82 . I. Ii. R. 34 Calc. 13 


EXECUTOR. 

See Expbess Tbtjst. 

I. Ii. B* 31 Bom. 418 

claims by or against — 

— Civil Procedure Code ( Act XIV of 1882), s . 
44, rule (b) - Meaning of the rule. — Those to whom 
rule (6) of s 44 of the Code relates have the common 
characteristic that they owe their legal condition to 
the death of another But there are others of whom 
this can he predicated, as for instance legatees or 
next-of-kin who are not named in rule (b). Execu- 
tors, administrators and heirs have this characteristic 
in common, not shared by legatees and next-of-kin, 
namely, that not only do they acquire title from the 
deceased, but they may represent him. In this is 
to be found the clue to the meaning of the rule. 
Hapizaboo v. Mahomed Cassum (1906) 

I. Is. R. 31 Bom. 105 

EX PARTE DECREE. 

See Civrii Peocedtjbe Code, s. 10S. 

I. Is. R. 29 AIL 574 

1. — Civil Procedure Code (Act XIV of 1882), 

ss. 108, 540, 562, 564 , 588 (9)‘ — On appeal against 
ex parte decree. Court may reverse decree on the 
ground that it was wrongly decided ex parte and 
remand the case — When a suit is decided ex parte 
an Appellate Court to which an appeal from the 
decree is preferred under s. 540 of the Code of Civil 
Procedure, has jurisdiction to reverse the decree of 
the lower Court on the ground that such Court was 
wrong in proceeding to decide the suit ex parte 
and remand the suit for re-hearing. Jonardan 
Dobey v. Ramdhone Singh, I. L R. 23 Calc . 
73S, not followed. P arvaiishankar Durgashankar 
v. Bai Naval, I. L. R. 17 Bom. 733, dissented 
from. Caussanel v. Soures , I. D. R. 23 Mad. 
260, dissented from. Perumbara Nayar v. Sub- 
rahmaman Pattar, I. L. R. 23 Mad. 445, 
followed. Sadhu Kbishna Ayyab v Kuppan 
Ayyangab (1906) . . I. Ii. R. 30 Mad. 54 

2. — Civil Procedure Code, s. 108 — Decree set 
aside as against one of several joint judgment- 
debtors — Decree passed subsequently against ex- 
empted party — Execution of decree — Limitation . — 
A decree for sale on a mortgage was passed against 
several defendants jointly on the 25th of August 
1900 and inade absolute on the 21st December 1901. 
As against one defendant, however, the decree was 
ex parte, and it was set aside as against her on 
appeal on the 11th March 1902. Subsequently a 
decree was passed on the merits against this defen- 
dant, and her appeal was dismissed by the High 
Court on the 16th November 1904. As against 
this defendant the decree was made absolute on the 
27th of November 1905. Held , that the orders of 
the 25th August 1900 and the 16th November 1904, 
between them, operated as one decree for tbe sale of 
the mortgaged property ; that the joint effect of tha 
orders of the 21st December 1901 and the 27th Nov- 
ember 1905 was to make absolute this decree, and 
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~F!X BARTE DECREE— -oowcZwdeX 

tliat an application for execution made on the 21st 
December 1905, was not "barred by limitation. 
Bhura Mai v. Har Kish an Das, I. L. R. 24 All. 
388 $ Sham Sundar v. Muhammad Ihtisham Ali , 
X. X. R. 27 All. 501, and Shaida Hussain v. Hub 
Husain, Weekly Notes (1902) H4, referred to. 
>Gaubi Sahai v . Asheak Hussain (190V). 

X. L. R. 29 AIL 623 

EX PARTE ORDER. 

See Small Cause Couets Act 

I. L. R. 31 Bom. 45 

EXPRESS TEU ST. 

See Teusts Act. 

X. L. B. 31 Bom. 222 

—Limitation Act (XV of 1877), s. 10 — Effect 
of limitation m cases where the person liable for 
payment of a legacy and the person entitled to 
receive the legacy aie the same. — L . K. was a 
partner in the firm of JR. L. As such partner 
he was entitled to his proportion of certain shares of 
the Hongkong Mill and of the commission earned by 
his firm as agents of such mill. On his retirement 
from the firm in 1900 entries were made in the firms 
hooks from which it appeared that 35 of such shares 
were appropriated to the said L . K. and that he 
from the date of the entries ceased to have any 
interest in the firm of JR. L. Held, that under 
provisos 2 and 4 of s. 92 of the Evidence Act 
evidence was admissible to show that in fact the 
arrangement was that X. K. should continue to be 
entitled to his share in the commission. The suit 
was brought by the executors of X. K.’s will against 
the executors of R. LI s will. The first plaintiff 
was an executor of both wills. Held, (i) that 
R. X. was an expiess trustee in respect of X. X.’a 
share of the commission, and that s 10 of the Limit- 
ation Act was no bar to the plaintiffs suit. Soar v. 
Ashwell, [16##] 2 Q. JB . 390 , followed aud applied, 
(n) That the executors of R. X/s will could not rely 
on the Statute of Limitation when the non-payment 
of X. KJ& share of the commission within three years 
of the receipt thereof was occasioned by their own 
default, (m) That when the person liable for the 
payment of a legacy and the person entitled to 
receive it are the same, no question of limitation can 
arise. Bums v. Nichols , X. R. 2 Eq_* 257, followed. 
Nabbondas v . Nabbondas (1907). 

I. L. B. 31 Bom. 418 

EXTENSION OE TIME. 

See Appeal to Pbive Council. 

11 C. W. N. 1104 

F 

FABRICATIN' G FALSE EVIDENCE. 

1 . — Renal Code (Act XL V of 1860), ss. 192 , 
193 — Necessity of finding the intention — Causing 


FABRICATING FALSE EVIDENCE— 

concluded. 

false entry of a marriage m the marriage register 
— Mahomedan marriage register. — In order to 
convict a person of fabricating false evidence under 
s. 193, Indian Penal Code, it is necessary to find that 
the person intended that the fabrication may appear 
in evidence in a judicial proceeding or in a proceed- 
ing taken by law before a public servant as such or 
before an arbitrator. Where the accused by falsely 
representing to the marriage registrar that a certain 
marriage had been solemnised, induced the registrar 
to make a false entry of the registration of the 
marriage : Held, that the accused cannot he con- 
victed of the offence of fabricating false evidence 
under s. 193, Indian Penal Code, in the absence of a 
finding that the intention of the accused was that the 
false entry in the marriage register might appear in 
evident e in a judicial proceeding or some other pro- 
ceeding of a like n.ituie as contemplated by s. 192, 
Indian Penal Code. Mohamed Siddiq v Empeeob 
(1907) ... . 11 C.W.N. 911 

2. — Renal Code (Act XL V of 1860), s. 192. — - 
One Cheda Lai, whose brother Debi was an accused 
person, applied to the Court on behalf of Debi 
asking that the witnesses for the prosecution might 
first of all he made to identify Debi. The Court 
assenting to this request, Cheda Lai produced before 
the Court ten or twelve men, none of whom could he 
identified as Debi by any of the prosecution witnesses. 
Upon being asked by the Court where Debi was, 
Cheda Lai pointed out a man who, upon further 
investigation, was discovered to be wearing a false 
moustache and to he not Debi at all, hut one Chim- 
man. Held upon these facts, that Cheda was rightly 
convicted of fabricating false evidence having regard 1 
to the definition contained m s. 192 of the Indian 
Penal Code. Empebob v Cheda Lal (1907). 

I. L. R. 29 All. 351 

FACTS, FINDING OF. 

See Second Appeal. 11 C. W . N. 83 

FAIR COMMENT. 

See Deeamation. I. L. R. 31 Bom. 293 

See Penal Code . I, E. R. 31 Bom, 293 

FALSE CHARGE. 

See Penal Code. I. L. R. 31 Bom. 204 

See Penal Code, s 21 1 

I. L. R. 34 Calc. 42 
— Renal Cade, s. 211 — Practice — Opportunity 
to be given to prove charge before prosecuting — 
Where it is intended to prosecute any person under 
s. 211 of the Indian Penal Code such person ought 
to he given an opportunity of substantiating, if he 
can, the charge which he has brought before he is 
prosecuted Queen- Empress v. Ganga Ram, 1. X. 
R. 8 All. 38, and Queen-Empress v, Raqbu 
Tiwari , X X. JR. 15 All. 336 , followed. Empebob 
Tula (1907) . . I. L. R. 29 All. 587 
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FALSE EVIDENCE. 

See Fabbicating Falsb Evidence. 

FALSE IMPRISONMENT. 

See Damages, stria? bob. 

I. L. B. 29 All. 44 

FALSE INFORMATION. 

See Penal Code, ss. 182, 211. 

I. L. K. 31 Bom. 204 

FERRY, COMPENSATION FOB. 

See Compensation 

I. L. B. 34 Cale. 470 

FIDUCIARY RELATIONSHIP. 

See Hu sband and Wiee, 

— Patent and child, transactionbetioeen — Undue 
influence — Parent and even strangers claiming 
benefit bound to show that the child was a free 
agent and had independent advice — Delay and 
acquiescence, when a bar to equitable relief — 
Limitation Act (XV of 1877), Sch. II, Art. 91- 
Does not apply to defences. — A parent stands in a 
fiduciary relation towards His child ; and any trans- 
action between them by which any benefit is pro- 
cured by the parent to himself or to a third party at 
the expense of the child will be viewed with jealousy 
by Courts of Equity and the burden will lie on the 
parent or third party claiming the benefit of showing 
that the child in entering into the transaction had the 
independent advice of persons who acted in his 
interests, that he thoroughly understood the nature of 
the transaction, and that he was removed from all 
undue influence when the gift was made. Huguemn 
v. Baseley, 14 Ves. 299 , referred to. Allcard v. 
Skinner, 36 Ch. D. 145 at pp. 181, 182, refeired to. 
Delay and acquiescence will not bar the defendant’s 
right to equitable relief unless he knew that he had 
the right or being a fiee agent at the time, he deli- 
berately determined not to inquire what hiS rights 
were or to act upon them. Where beyond signing 
the deed the defendant does not do anything to show 
that he considered the deed effectual he will not be 
barred by mere lapse of time from setting up the 
invalidity of the deed. Art. 91 of Sch. It of the 
Limitation Act applies only to suits by plaintiffs to 
have instruments avoided. A defendant may, by 
way of equitable defence, set up the invalidity of a 
deed, although his right to have it avoided by a suit 
has become time barred. Jugaldas v. Amba - 
shankar , I. L. D 12 Bom. 501 , distinguished. 
Banganath Sakharam v. Govmd Harasmv, I. D. 
11. 20 Bom . 639 , referred to and followed. Laeshmi 
D oss v. Roop Latjl (1906). I. L. R. 30 Mad. 169 

FIRST INFORMATION. 

— First information when to be recorded — Object 
of recording — Investigation by Police commenced 
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without a first information’— Criminal Procedure 
Code ( Act V of 1898 J , s. 154 — Irregularity. — A 
finding his brother M to be missing gave information 
to the Sub-Inspector of Police, hut the latter did not 
record it under s. 154, Code of Criminal Procedure. 
Nevertheless he commenced investigation and after 
four days when the matter had so developed that 
there was some reason to believe that M had been 
murdered, he for the first time recorded a statement 
by A as the first information. Held, that such a 
practice is altogether contrary to the provisions of 
s. 154, Code of Criminal Procedure, and a statement 
recorded under such circumstances cannot be regarded 
as a first information The first information if 
recorded as directed by s. 154 at the time it is made* 
is of considerable value at the tiial because it shows- 
on what materials the investigation commenced end 
what was the story then told. Any statement recorded, 
as in this case, several days after the commencement 
of the investigation and after there had been some- 
development is not only no first information, but lias- 
very little or no value at all as tbe original story, 
because it can be made to fit into the case as then 
developed. Empebob v. Kamptt Etna (1902). 

11 C. W. N. 554 

FIXTURE. 

See Encboachment. 

I. L. B. 34 Calc. 844 

FORECLOSURE. 

See Bengal Regulation XVII op 1806, 
s. 8 . . I. L.*R. 29 All. 145- 

See Mobigage. 

FOREIGN COURT, JUDGMENT OF. 

— Where party has submitted to juris* 
diction, irregularities not affecting jurisdiction 
of the Court do not vitiate the judgment . — 
A party who has submitted to the jurisdiction of a 
foreign Court is hound by its judgment, when such 
judgment is within jurisdiction and does not offend 
the principles of natural justice. Irregularities- 
which do not affect the jurisdiction of the Court do 
not vitiate such judgment even when they are such 
as will, in the view of the foreign Court, render the 
judgment there a nullity. The judgment cannot he 
impeached on grounds which could have been, hut 
were not, taken in the foreign Court. Pemberton 
v. Hughes, [ 1899 ] 1 Ch. 781 , referred to. 
Gtjdabu Kbistnayya Naidg v . Mabadttgtjla 
Venkatabatnam (1907). I. L. R. 30 Mad. 292 

FOREIGN GOODS, SALE OF. 

See Maeket. . . 11 C. W. N. 1128 

FORFEITURE. 

See Confiscation. , 

I. L. R. 34 Calc. 98© 
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FORFEITURE — concluded. 

1. — Civil Procedure Code ( Act XIV of 18S2J, 

$ 375 — Consent decree— Status of landlord and 
tenant— Surf to enforce forfeiture — Relief against 
forfeiture . — When a plaintiff is seeking to enforce 
‘by original suit a right to foifeiture contained in a 
■consent decree (passed under s. 875 of the Civil 
Procedure Code in accordance with a lawful agree- 
ment recorded | under that section J, whereby the 
status of landlord and tenant is established between 
■the plaintiff and defendant, the Court in the exercise 
of its equitable jurisdiction is not precluded from 
granting such relief against forfeiture as it might 
"have granted, had the status arisen from contract or 
custom. Per Jenkins, C.J. — Asunder s 375 of 
the Civil Procedure Code (Act XIV of 1882) the 
decree was to be in accordance with the agreement, it 
■ca nn ot have altered the relations of the parties as 
they existed under the agreement. And as it was an 
incident of those relations that the right of forfeiture 
was subject to relief, that incident must still apply 
when those relations are established by a decree 
passed in accordance with the agreement Per 
Beaman, J. — The difference between a consent 
decree declaring the agreement of parties, and the 
agreement of parties themselves, when the one or the 
other is sought to be afterwards enforced, goes no 
■further than "this, that in the former case it would 
not be open to a party to question the accuracy of 
the decree, as expressing what at the time was the 
■contract which had been made Shirelcuh Timapa 
Megda v. Mahablga, 1. 1. R. 10 Bom 435 , dissented 
from. Krishnabai v. Habi Govind (1906). 

I. L. R. 31 Bom. 15 

2. — Indian Penal Codecs. 62 and 406 — Criminal 
breach of trust — Sentence.- Held, that the special 
.sentence provided for by s. 62 of the Indian Penal 
Code is a sentence -which should only he inflicted m 
rare cases - those in which crimes ot an atrocious 
nature are exposed or in which offences have been 
-committed under aggravated cmcumstanees. Queen 
v. Mahomed Alchir, 12 TV. R. Cr. 17, followed. 
Empebob v Ambit Lab (1906). 

I. L. R. 29 AIL 25 

FORGED DOCUMENT, USING AS 

GENUINE. 

See Fobgkebt. . . 11 C. W. N. 838 

FORGERY. 

— Penal Code ( Act, XIV of 1860), s. 471, inter- 
pretation of — Forged document , using , as 

genuine. — When in a judicial -enquiry under s. 202, 
Criminal Procedure Code, against a person accused 
of having forged a document, the accused states 
before the enquiring Magistrate that the document 
is genuine, he cannot be said to have used the docu- 
ment so as to make himself amenable to the provi- 
sions of s. 471, Indian Penal Code, even though he 
knew the document to be a forged one. The use of 
a forged document which is contemplated by s, 471, 
Indian Penal Code, is such use as causes wrongful [ 


EORGERY — concluded. 

gain or wrongful loss. That is to say, that section 
applies to the case of a person who appears before 
some other person or before a Court, with a docu- 
ment and endeavours to induce that person or Court 
to do some act which he or it would not do if it was 
known to he a forgery. Asimuddi Sheikh v . 
Empebob (1907) . . . 11 C. W. N. 838 

FORUM OF APPEAL. 

See Valuation op Suit. 

I. L. R. 34 Calc. 954 

FRAME OF SUIT. 

See Fraudulent Conveyance. 

I. L. R. 34 Calc. 999 

FRAUD. 

Col 

1. Pleading Fbaud 152 

2. Jurisdiction. .... 153 

See Civil Peocedube Code, s 108. 

I L. R. 29 All. 212 

See Contract . I. L. R. 34 Calc. 173 
See Fraudulent Conveyance. 

See Limitation , X. Xj. R. 34 Calc. 711 
See Limitation Act, Sch. II, Art. 95. 

I. L. R. 30 Mad. 402 
See Res judicata I. L. R. 29 All. 608 

See Sale in Execution op Decree. 

11 C. W. N. 1011 

See Suit to set aside Decree. 

I. L. B. 20 All. 418 

on creditors — 

See Fraudulent Conveyance. 

X. L. R. 34 Calc. 099 

1. PLEADING FRAUD. 

1 .— Benami sale — Purchaser from benamidar — 
Attachment in execution of a money decree against 
the original owner - Raising of the attachment at 
the instance of the purchaser from benamidar — 
Surf by the purchaser to recover possession — 
Original owner setting up Ms own fraud .—JET, 
the owner of certain property, executed a benami 
sale-deed and the benamidar sold the property to the 
plaintiffs’ father. The property was afterwards 
attached in execution of a money decree against H, 
but the attachment was raised at the instance of the 
plaintiffs’ father. Subsequently tbe plaintiffs 
brought a suit for the recovery of possession from 
X. M pleaded his own fraud as an effective answer 
to the claim. Me Id, % allowing the plaintiffs’ claim, 
that the defendant JI could not set up his fraud to a 
claim of immoveable property conveyed by him to 
the benamidar . Sidlingappa v. Hie as a (1907). 

I. L. R. 31 Bom. 405 
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[FRAUD— concluded. 

2. JURISDICTION. 

2. — Decree of superior Court if can he declared 

void by inferior Court— Jurisdiction.— A Court 
of inferior jurisdiction is competent to declare a 
decree of a superior Court to be a nullity on the 
ground of fraud, if otherwise it has jurisdiction to 
entertain the suit. Aushootosh Chandra v. Tara 
Piasanna Toy, I. L. R. 10 Calc. 612; Kedar Nath 
Mukerjee v. Prosonna Kumar Chatter jee, 5 C. TP. 
N. 559 ; Nunda Lai JBose v. JSfistanm Dasse, 7 
C. TP. N. S5S : I. L. R. 30 Calc. 369 , referred 
to. Sabteeakbam Maiti v . Ntfnbo Ram Maiti 
(1906) 11 C. "W. N. 579 

3. — Suit to set aside a decree on the ground of 
fraud — No other relief claimed — Jurisdiction . — 
Save under special circumstances, a suit to set aside 
a decree obtained by fraud, m which no other relief 
whatever is claimed, cannot be maintained in any 
district outside the district in which the fraud was 
committed and the fraudulent decree was obtained. 
Mewa Lai Thakur v. Bhuyun Jha, 13 JB. L. R. 
App. 11 ; Abdul Mazumdar v. Mahomed Gazi, 
I. L. R. 21 Calc. 605 ; Pran Nath Roy v. Mahesh 
Chandra Chowdhry Moitra, I. L . R. 24 Calc. 
546 ; Kedar Nath Mulcerjee v. Prosonna Kumar 
Chatterjee , 5 C. TP. N. 559 , JBehari Lai v. Pokhe 
Ram , I. L. R. 25 All. 43 ; Nistanni Dassi v. 
Nundo Lall Bose , I. L. R. 26 Calc 908 , and 
JBibeeman v. Abdool Aziz , 4 C. L. R. 366 , referred 
to. Umbao Sing® v. Habdeo (1907). 

I. L. R. 29 AIL 418 

FRAUDULENT CONVEYANCE. 

— Fraud on creditors — Transferee , rights of — 
“ Good faith Sale by debtor with intent to 
defeat or delay creditor — Fraudulent intent of 
vendor shared in by purchaser — Fraudulent 
preference — Sale in consideration of existing debt 
— Sale of entire estate of debtor — Transfer of 
Property Act (XP of 1882)) s. 53 — Practice — 
Frame of suit — Appeal. — A suit under s. 53 of the 
Transfer of Property Act to obtain a declaration 
that a conveyance is voidable at the instance of the 
creditors of the transferor must be brought by or on 
behalf of all the creditors, and the suit unless so 
framed would not be maintainable. Bury or ji 
Dorabji Patel v. Dhunbai , 1. L. R. 16 JBom. 1 ; 
Ishvar Timappa JBJegde v. Devar Venkappa, 
X. L . R. 27 Bom. 146 ; Chatterput Singh v. 
M aharaj Bahadur , X. L. R . 32 Calc. 198) and 
Reese River Silver Mining Co. v. Atwell , L. R. 7 
Fq. 347) referred to. But a suit cannot be dismissed 
on this ground, if the objection is taken for the 
first time in appeal. In order to establish the 
validity of a conveyance impeached as a fraud upon 
creditors, consideration and good faith must both be 
proved. If the transfer is for valuable consideration 
and is made with a full intention that the property 
should be parted with, and not as a cloak for retain- 
ing a benefit to the grantor, it will be valid as against 
a creditor, though the object of the transferor may 


FRAUDULENT CONVEYANCE— con* 

eluded. 

have been to defeat an impending execution. Where, 
however, a transfer, although for valuable [consider* 
ation jind intended to pass the absolute title in the 
property, is made with the object of defeating or 
delaying the grantor's creditors, and such object is 
known to the transferee who aids and assists ia 
executing it, the transfer cannot be regarded as one- 
made m good faith. In the absence of a law of 
bankruptcy, a pi eferential transfer of property to 
one ci editor in satisfaction of an existing debt due to 
him is not fraudulent as to other creditors, although 
the debtor in making the transfer intended to defeat 
the claims, and the transferee had knowledge of such 
intention, if the only purpose of the latter is in- 
secure his own debt and the property is not worth, 
materially more than the amount of his debt. It 
makes no difference that the transfer is of the whole 
of the estate of the debtor. Xshan Chunder Das 
Sarkar v, Bishu Sirdar, I. L. R. 24 Calc. 825 , 
appioved. Hakim Lal-u. Mooshahab Sahu (1907). 

I. L. R. 34 Calc. 899 

FRAUDULENT PREFERENCE. 

See FbAUDULENT CONVE VANCE. 

I. L, R. 34 Calc. 999* 
FRAUDULENT TRANSFER. 

See Tbanseeb oe Pbopebty Act (IV op 
1882), s. 53 , I. L. R. 34 Calc. 999* 

— 13 Flizabeth , c. 5, and the Transfer of Pro- 
perty Act XP of 1882, s. 53 — Transfer, though for 
valuable consider ation void if made to defeat 
creditors — Such transfer not valid even in part . — 
S. 53 of the Transfer of Property Act does not apply 
to transfers of moveable property. A transfer of 
moveable property by a debtor is valid as against his 
creditors only when it is made bond fide and for 
valuable consideration. Where a transfer, though in 
part for valuable consideration, is, as regards the 
other part, only an arrangement to defeat creditors it 
is wholly void against the creditors both under s. 53 
of the Transfer of Property Act and under 13 Eliza- 
beth, c. 5, and cannot he upheld to the extent to 
which it is supported by consideration. There is 
nothing in the statute of Elizabeth or in s 23 of the 
Transfer of Property Act to prevent a debtor giving 
preference to a creditor if nothing is done to affect 
the other creditors injuriously. Twyne’s Case , 3 
Co. Rep . 80, referred to and followed. Ramasamia 
Pillai v. Admarayana Pillai , I. L. R. 20 Mad. 
465, distinguished. Chilambabam Chettiab v . 
Sami Aiyab (1906) . . I. L. R. 30 Mad. 3 

FREE AGENT. 

See Will, execution op. 

11 C. VT. N. 82 A 

FRUIT TREES. 

See Landlobl and Tenant. 

I. L. R, 30 Mad. 155 



C 155 ) 


DIGEST OF CASES. 


( 156 ) 


FUIrX* BENCH. 

decision of— 

— Practice. — A decision of a Full Bench cannot be 
questioned except before a Bench specially constituted 
for that purpose. Balabam v Mahgta D ass (1907). 

I. Ii. R. 34 Calc. 941 

further enquiry* 

See Revision. 

1 . — Criminal Procedure Code (Act V of 1898 ) , 
s. 437 — Hotice to the accused — Power to direct 
further enquiry.— The power conferred by s. 437 of 
the Criminal Procedure Code to direct a further 
inquiry should be used sparingly and with great 
caution. Though it is not illegal to make an order 
directing further enquiry under s. 437, Criminal 
Procedure Code, without notice to the accused, it is 
always desirable that notice should be given. The 
ordinary rule is that no order should be passed against 
an accused without notice to him. A question may 
be very clear to a Court directing further inquiry, 
but still it ought to give an accused already 
discharged an opportunity to be heard. Joy Gopal 
Banebjee v. Empebob (1906) . 11 C. W. N. 173 

% — Criminal Procedure Code (Act V of 1898)> 
ss. 203 , 437 — Transfer by District Magistrate of 
case remanded for further enquiry — Pioting — 
Cross-cases —Dismissal — Construction of order for 
further enquiry - Pule on District Magistrate — 
Accused's right to show cause . — No order should be 
passed against an accused person without bis getting 
an opportunity of being heard. Where a rule was 
issued only upon the District Magistrate to show 
eause why further enquiry should not be directed 
into a complaint against the accused, which had been 
dismissed under s. 203, Criminal Procedure Code : 
Meld , that the accused were entitled to be heard. 
Where a Sessions Judge remands a case dismissed 
by a Deputy Magistrate under s. 203, Criminal 
Procedure Code, and directs that further proceedings 
should he held under the same section, the case can- 
not after the remand be transferred by the District 
Magistrate from the file of the Deputy Magistrate. 
The two rival parties m a case of rioting preferred 
two* complaints which were dismissed by the Magis- 
trate under s. 203, Criminal Procedure Code. The 
Sessions Judge on the application of both parties 
under s. 437, Criminal Procedure Code, ordered that 
further enquiry should be held in both the cases and 
directed that if one of them be found false, the other 
case should be tried. When after remand one of the 
cases was dismissed under s. 203 : Meld , that the 
Sessions Judge’s order contemplated that the cases 
should be decided after regular trial and not dealt 
with under s. 203, Code of Criminal Procedure, and 
that tbe order of the Deputy Magistrate dismissing 
the case under s. ‘203, Criminal Procedure Code, was 
illegal. Bbij Kishobe Ghose v. Gopax Bai (1906). 

11 C. W. N. 316 

FUTURE MAINTENANCE. 

decree for— 

— Limitation Act (XV of 1877), Sch, II , Art. 79, 
ch 6 — Decree directing maintenance from date of 


FUTURE M AINTEN AN CfPj—— concluded. 

plaint is a decree within cl. 6 — Pes judicata — 

Erroneous decision on question of law no tar. 

A decree directing payment of future maintenance 
from tbe date of plamt, till death of recipient at a 
certain rate, is a decree for payment on that date in 
every subsequent year and the period of limitation 
for the execution of such a decree is that prescribed 
by Art. 179 (6) of Sch. II of tbe Limitation Act. 
An erroneous decision on a question of law in a 
previous application for execution of such a decree 
does not operate as a bar in a subsequent application 
to recover arrears which accrued subsequently. 
Kaveri v. Venhamma , I. L. P. 14 Mad. 396 , 
followed. Aitamma v. Nabaina Bhatta (1907). 

I. L, R. 30 Mad. 504 


G 

GAMBLING. 

1 Gambling Act (P. C.Il of 1867 ), s. 4 

Common gambling house . — Where the premises 
of Messrs. John King & Co. were used, during 
the night, when they were deserted for business 
purposes, for the purpose of gambling for months 
together, to the profit of the durwans left in 
charge thereof : Meld, that the premises could not 
he regarded as a “ common gambling house 9 * even 
though the durwans might have made some profit 
out of the gambling which went on there. Mohesh 
Nabain Pahday v. Empebob (1907). 

11 C. W. N. 972 

2. — Gambling — Bombay Prevention of 

Gambling Act (Pom. Act IV of 1887), ss. 4, 5, 6, 
7 — Keeping a common gaming-house — Presump- 
tion under s. 7 of the Act — Criminal Procedure 
Code (Act V of 1S9S ), ss. 65, 105.— The 
complainant, an Abkari Sub- Inspector, having 
come to know that gambling was then actually 
going^ on in the house of the accused, communicated 
the information to the District Magistrate, 
whom he met on the road The District 
Magistrate desired the complainant to go and 
stand before the house and ordered him to enter 
the house and arrest the persons gambling there 
on sight of the District Magistrate’s carriage at 
the spot The complainant did so ; and on a 
signal by the District Magistrate entered the house 
and arrested the accused with cards and money. 
During the trial, the District Magistrate was not 
examined as a witness. The trying Magistrate 
convicted the accused for offences under tbe Bombay 
Prevention of Gambling Act (Bombay Act IV of 
1887 applying to them the presumption arising 
under s. 7 of the Act : Meld, reversing the convic- 
tion and sentence, that the Magistrate erred in 
applying to the accused the presumption arising 
under s. 7 of the Act. The presumption under 
s. 7 of the Bombay Prevention of Gambling Act 
(Bombay Act IV of 1887) arises only where there 
has been an arrest and a search under s 6 of the 
Act. As a First Class Magistrate has, under s 6 of 
the Act, power to give authority under a special 
warrant to a police officer of the class designated in 
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the section to make the arrest and the search, 
the Legislature must he presumed to have intended 
that the Magistrate, First Class should have the 
authority to make the arrest and the search himself, 
if necessary. Where the Bombay Prevention of 
'Gambling Act has provided for the manner or place 
of investigating or inquiring into any offence under 
it, its provisions must prevail and the Criminal 
Procedure ('ode must give way. Accordingly, no 
provision of the Code as to the authority empowered 
to issue a warrant for arrest or search, or the person 
to whom and the conditions under which such 
warrant may ’ he issued can apply for the purposes 
of s. 7 of the Act The authority, the persons and 
the conditions must he respectively those specifically 
mentioned in s. 6 of the Act and no other. But the 
•special provision in s. 6 would still he subject to the 
general provisions of ss. 65 and 105 of the Code. 
Whon a Magistrate, First Class, or other officer 
mentioned in s. 6 of the Bombay Prevention of 
Gambling Act (Bombay Act IV of 1887) himself 
acts nnder its provisions, instead of acting through 
an officer of the particular class prescribed therein 
nnder a special warrant, he must act strictly in 
compliance with those provisions. The first condi- 
tion necessary to make an arrest and seizure, nnder 
the section, legal so as to bring in the operation 
of s 7 is that where the Magistrate is acting on 
information, there must he a complaint made before 
him on oath to set him m motion When a Magis- 
trate, First Class, or other officer mentioned in s 6 
himself does the acts specified in clauses ( 1 ) to (3) of 
the section instead of issuing a special warrant, 
he must give evidence, because he supplies the place 
of the warrant and the warrant is a necessary part 
of the evidence for the prosecution. Where a 
Magistrate, First Class, himself makes an arrest 
and seizure under s. 6 of the Bombay Prevention of 
Gambling Act (Bombay Act IV ot 1887) he must 
•himself “ enter ” the cf house, room or place” with 
the assistance of such persons as may be found 
necessary. S. 6 of the Bombay Prevention of Gam- 
bling Act (Bombay Act IV of 1887) must be 
-construed strictly because s. 7 gives to an arrest 
and seizure under it an operation different from that 
of the general presumption of innocence in criminal 
cases. Imperatnx v. Subhabhatta, Unrep. Cr 
Cas. 825 Cr . liul 68 of 1895 , followed. Em- 
peror v. Fernad (1907) . I. X. It. 31 Bom. 438 

GAMBLING ACT (BENG. II OE 1867). I 
s. 4 — 

See Gambling-. . 11 C. W. N. 972 

GAMING HOUSE. 

See Gambling-. 

GANJAM AND VIZAGAPATAM 
AGENCY RUXES. 

•—Limitation Act (XV of 1877), Sch . II, Art . 
4, does not apply when act complained of is a 


GAN JAM AM VIZAGAPATAM 

AGENCY BOXES — concluded* 

nullity — Q anjam and Vizagapatam Agency rules t 
Act XXIV of 1889 , rule 20 — High Court may 
interfere when Agent decides wrongly on question 
of limitation. — An erroneous decision by an Agent 
acting under the Gan, 7 am and Vizagapatam Agency 
Rules, on a question of limitation is a "special ground* 
which will authorise an interference by the High 
Court under rule 20 of such Rules, Art 14, Sch. II 
of the Limitation Act, does not apply to an act done 
by a Government officer, when such act purports to 
be done in pursuance of an order, hut, in fact, owing 
to a mistake, is not so done. Such an act is a nullity 
which need not be set aside. Maharaja op Vizia- 
NAGRAM V SATRUCHERLA RAJU (1906). 

L X. R. 30 Mad. 280 

GAY A WAX PRIESTS. 

See Adoption * . 11 C. W. N. 147 

GENERAX COMMITTEE. 

power of — 

See High Court, Jurisdiction op. 

I. X. R. 34 Calc. 30 

GIFT. 

See Hindu Law, 

See Mahomedan Law. 

See Transfer op Property Act, s. 123. 

I. X. R. 34 Gale. 853 

See Warp. . ’ I. X. R. 31 Bom. 250 

validity of— 

See Mahomedan Law — Gift. 

X. R. 34 L A. 167 

GOOD FAITH, TEST OF. 

See Defamation. I. L. R. 31 Bom. 293 

GOSHAIN. 

See Hindu Law. I. X. R. 29 Ali. 109 

GOVERNMENT. 

wh.eth.er a necessary party— 

See Digwari Tenure. 

X X. R. 34 Calc. 753 

GRIEVOUS HURT. 

See Penal Code, ss. 304 and 325. 

X X. R. 29 All. 282 

— Venal Code (Act XL V of I860), ss. 304 and 
325 — Assault by three persons armed with lafihis — 
Intention— Culpable homicide— Grievous hurt.— 
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GRIEV O US HURT ~ c o ncluded. 

Three persons attached a fourth with lathis, and one 
pf the assailants struck a blow which fractured the 
skull of the person attacked and caused his death, 
hut the evidence left it m doubt as to which of the 
three assailants struck that blow. Meld, that the 
offence of which the three assailants were guilty was 
grievous hurt rather than culpable homicide not 
amounting to murder Queen- Empress v. Duma 
Baidya, I L.RA9 Mad. 483, followed. Emperor 
v, Bhola Singh (1907) . I. L. R. 29 All. 282 

GUARDI AH. 

Col. 

1. Appointment ..... 159 

2. Duties and Powers op Guardians. 160 

3. Liabilities op Guardians. . . 161 

See Civil Procedure Code. 

L I*. R. 31 Bom. 413 

See Guardian ad li i em. 

See Guardian and Ward. 

See Guardian and Wards Act. 

See Letters op Administration. 

I. L. R. 34 Calc. 700 

See Mahomedan Law. 

See Majority Act. 

I. Xj. R. 31 Bom. 80 

See Minor. 

—contract by— 

See Minor . . 11 C. W. H. 207 

possession by*- 

See Adverse Possession. 

I. X.. R. 30 Mad. 145 

-power of, to bind minor — 

See Guardian and Ward. 

I. B. R. 34 Calc. 892 

1. APPOINTMENT. 

1. — G-ucwdtan and Wards Act ( VIII of 1890), 
s. 10 — Guardian and minor — Discretion of Court 
as to appointment 9 of guardian . — In this case the 
High Court set aside the appointment of the father 
as guardian of his own daughter, aged 10 years, 
upon the grounds chiefly that the father had married 
again and that under the circumstances the child was 
likely to be happier with her maternal grandmother 
with whom she had been living since the age of 5, 
than with her father. Bindo *>. Sham Lal (1906). 

L X«. R. 29 AIL 210 

2. — Minor — Guardian and Wards Act (Fill 
of 1890), s. 7 — Sonthal Barganas— Power of the 
District Judge to appoint the Deputy Commissioner 
as guardian when holding simultaneously the 
offices of District Judge and Deputy Commissioner . 
' — The Deputy Commissioner of the Sonthal Par- 


GUARDIAH — continued . 

ganas, being in the position of the {Collector, is not 
incompetent to apply, as such, for the appointment 
of a guardian to a minor under the provisions of the 
Guardian and Wards Act, even though the applica- 
tion would be to himself in his capacity as a District 
Judge ; and the District Judge is not precluded from 
appointing the Deputy Commissioner as guardian to- 
the minor, even though he himself may hold the 
latter office. Keshobati Kumaei v Satta Narain 
Singh (1907) . . I. L. R. 34 Calc. 569 

3. — Guardian and Wards Act (VIII of 1890),. 
s. 52 — Act No. IX of 1875 (Indian Majority Act), 
s. 3 — Guardian and minor — Effect of appointment 
of guardian — Civil Procedure Code, s. 440.—* Where 
a guardian has once been appointed under the provi- 
sions of Act No VIII of 1890, the attainment of 
majority by the ward is postponed until he reaches 
the age of twenty-one years notwithstanding that the 
guardian appointed by the Court may be discharged 
befoie that time arrives Gordhandas Jadowji v. 
Harivalubhdas Bhaidas, I. L. JR. 21 Bom. 281 , 
followed. Patewi JPartap Narain Singh v. Champa 
Lal , Weekly Notes , 1891 , 118, distinguished,. 
Sadho Lal v . Murlidhar (1907). 

I. L. R. 29 All. 672 

4. — Guardian of minor te appointed by an 
authority competent in this behalf,'* meaning of— 
Powers of a Hindu father to appoint a testamentary 
guardian to his minor son— Indian Succession Act y 
s. 47, not applicable to the will of a Hindu . — 
Assuming that a Hindu father has power to appoint 
a testamentary guardian, it is not by virtue of any 
statute ; for s 47 of the Indian Succession Act does 
not apply to tbe will of a Hindu. If, therefore, the 
power exists it must be under Hindu Law as distinct 
from statute. It would not be in accordance with 
the ordinary use of language to speak of a father* 
whose power (if any) rests on the Geneial Hindu 
Law as t( an authority competent in that behalf 1* 
It is clear that s. 440 of the Civil Procedure Code 
does not apply to all guardians, for it would he im- 
possible to suggest that it applies to natural guar- 
dians. Budhilal v. Morarji (1907). 

I. Ii. R. 31 Bom. 418 


2. DUTIES AND POWERS OF GUARDIANS. 

5. — Minor — Account , suit for — Guardian’s: 
power to bind minor— Advances made to guardian 
for minor* s benefit — Principal and agent — Ad- 
vances made by agent to guardian of principal . — 
A guardian cannot bind his minor ward by a personal 
covenant But where a minor comes to Court to 
have an account taken as between himself and his 
agent, and it is found on taking the account that the 1 2 
agent has made advances to the guardian and the 
advances have been applied for the benefit of the 
minor, the agent ought to be allowed those advances 
in taking the accounts. Waghela Ptajsanji v. 
Shekh Masludin, I . L . B. 11 Bom . 55V, distin- 
guished. Surendra Nath Sarkar v Atul Chan- 
dra Box (1907) . » IL.E. 34 Gale. 892, 
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Q-U AUDI AIN"— 

0. — Transfer of Property Act (IV of 1882), 
s . 41 — * Transfer by ostensible owner—* Owners of 
property transferred — Minors — Guardian incap - 
able of assenting to apparent ownership of trans- 
feror. — Kelcl, that the guardian of a minor owner of 
immoveable property is incapable of consenting, even 
though such consent be express, to a third person 
holding himself out as owner of the minors pro- 
perty, so as to enable a transferee from such person 
to claim the benefit of s. 41 of the Transfer of Pro- 
perty Act, 1882. Dambab Singh v . Jawitbi Kttn- 
wab (1907) . . . I. L. B. 29 All. 292 

3. LIABILITIES OP GUAEDIANS. 

7 .- — Guardian and ward— Guardian-Liabi- 
lity of guardian to render account — Suit for 
account against guardian — Guardian and Wards 
Act (VIII of 1890), s. 41, cl. 4 . — Where a new 
.guardian appointed under the Guardian and Wards 
Act had not inspected the accounts submitted by the 
.previous guardian, the latter having failed to pay the 
process fee for service on the former of notice to 
inspect them, and the u Court had made no order under 
s. 41 (4) of the Act discharging the previous guar- 
dian : Meld, that, a suit for account would lie 
against the previous guardian. A guardian is bound 
to render accounts in respect of all the properties of 
which he took possession as guardian under the order 
of the Court, and for the purpose of taking the 
accounts an inquiry must be made as to what those 
properties are. Kaniz Patima v. Sajjad Ho sain 
(1906) , I. L. B. 34 C&lc. 211 


GUABDIAN AD LITEM. 

4 See Crviit Procedure Code, s. 443. 

I. L. B. 29 AH. 290 

1. — Civil Procedure Code , s. 444 — JDuty of Court 
as regards appointment of a guardian ad litem . — 
Where the defendant or respondent to a suit or 
appeal is a minor it is the duty of the Court not only 
to appoint a guardian, but to satisfy itself that the 
proposed guardian is a fit and proper person to 
represent the minor, to put in a proper defence and 
generally to act in the interests of the minor. The 
duty of the Court is not a mere matter of form. 
Bibi Walian v. Banlce Behan Parshad Singh, 
I. L . B. 21 Bom. 281, distinguished. Baac* 
PHANdba Das v. Joti Pbasad (1907). 

I. L. B. 29 AH. 675 

2. — ■ Civil Procedure Code, s. 457 — Appointment 
of married woman whose husband is alive . — In no 
case can a married woman whose husband is liv- 
ing he appointed as a guardian ad l item , and if such 
an appointment is made de facto, such apparent 
appointment is not a mere irregularity. Sham Lai 
v. Ghasita , I L. B. 23 All. 459 , followed. Ka- 
chayi Kuttiali Saji v. Udumpumthala Kunhi 
Putira, I. L. B. 29 Mad 58, dissented from. 
Ktodan Lad v . Gajadhab Lad (1907), 

I. L. B. 29 AIL 728 


GUABDIAN AD DVPDWl— concluded. 

3. — Shia Mahomedan lady — Inherent power of 

Civil Cou^t . — The power to appoint a guardian ad 
htem is inherent in every Court of civil jurisdiction. 
Where therefore a Shia Mahomedan lady had been 
appointed by a Civil Court guardian ad litem of her 
infant children, it was held that the appointmen- 
must be presumed to be valid and that a sale in exet 
cution of the decree obtained in such a suit was bind- 
ing on the minors. Mijzaeeab Ali Khan v. Pab- 
bati (1907) . . . I. L. B. 29 AIL 840 

4. — Guardian ad litem — Appointment of guar • 

dian ad litem other than certificated guardian.— 
Held, that the appointment, apparently by au over- 
sight, as guardian ad litem to a minor defendant of a 
person other than the certificated guardian amounted 
to no more than an irregularity' and would not of 
itself violate either a decree passed in a suit or a sale 
consequent upon such decree. Dammab Singh v. 
Pibbhtt Singh (1907) . L L. B. 29 AIL 290 


GUABDIAN AND WARD, 

See Gttabdian* 

See Gtr ab dian and Wabds act (VIII op 
1890), s. 10. L L. B. 29 AU. 210 

1 . — Contract — Specific performance — Specific 
performance of contract not favourable to minor 
refused.— The certificated guardian of a minor^ find- 
ing that it was necessary that some of the minor's 
property should he sold, applied for permission to 
the District Judge, who sanctioned the sale for a 
price of B725. Subsequently the guardian dis- 
covered that this was an inadequate price, and having 
received an offer of B825 for the property, went 
again to the District Judge for sanction to the second 
* contract, obtained sanction and sold the property for 
B825. Held, that the former contract being to the 
detriment of the minor could not he specifically 
enforced. Chittab Mad v. Jagan Bath Pbasad 
(1906) . - . . I. L. B. 29 All. 213 

Limitation Act (XV of 1877), s. 28, Sch. II, 
Art. 44 — < Sale 9 in Art. 44 not confined to transfer 
of absolute ownership only — Binding in previous 
suit of the mvolidity of a sale does not dispense 
with the necessity of suing to set aside such sale . 
—The term * sale ’ in Art. 44 of Sch II of the Limit- 
ation Act is not confined* to an assignment of abso- 
lute ownership only but means an assignment for a 
price of the ward's interest whatever that may be. 
Art. 44 will therefore apply to a suit, by the ward to 
set aside au* assignment by his guardian of his right 
as mortgagee. Gnanasambhanda Pandara San - 
nadhi v. Velu Pandaram , I.L. B, 23 Mad. 279, 
•referred to and followed. A suit by a ward to re- 
cover properties improperly alienated by the guar- 
dian will be governed by Art 44 and the period of 
limitation will not be that prescribed for a suit for 
possession of immoveable property. The fact that in 
a previous suit by the alienee against the ward, to 
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GUARDIAN AND W ARD — concluded. 

recover some properties which, had not passed to his 
possession under the transfer, the alienation was 
found invalid will not relieve the ward from the con- 
sequences of his failure to have the transfer set aside 
within the period allowed by law with regard to pro- 
perties which had passed to the possession of the 
alienee. When at the time such previous suit was 
brought, the ward's right to such property had been 
extinguished under s 28 of the Limitation Act, the 
decision will not have the effect of reviving the extin- 
guished right. Lcikshmi Lass v. Roop Laul i I . 

X. R. BO Mad 169 , distinguished. Madttguia 
Xatchiah v. Paddy Muekadinga (i£07). 

I. Xj. R. 30 Mad* 393 

3. — Guardian - Liability of guardian to render 
account — Suit for account against guardian — Guar- 
dian and Wards Act ( VIII of 1890 J , s 41, cl. 4. — 
Where a n»w ^uaidian appointed under the Guardian 
and Wards Act had not inspected the accounts sub- 
mitted by the previoua guardian, the Utter having 
failed to pay the process fee for service on the former 
of notice to inspect them, and the Court had made 
no order unde? s. 41 (4) of the Act discharging the 
previous g >ardiau : H e Id, that a suit for account 
would lie against the previous guardian. A guardian 
is hound to render account hi respect of all the pro- 
perties of which he took possession as guardian under 
order of the Court, and for the purpose of taking the 
accounts an inquiry must be made as to what those 
properties are. Kaniz Eatima v. Sajjad Hosain 
( 1906) .... X L. R. 34 Calc. 211* 

" 4 . — Guardian and Wards Act , s. 52— Act No. 
IX of 1875 ( 'Indian Majority Actj, 6.3 — -Guardian 
dnd minor — JEjfect of appointment of guardian — 
Givili Procedure Code , s . 440. — Where a guardian has 
Once been appointed under the provisions of Act 
TUX of 1890, the attainment of majority by the 
ward is postponed until he reaches the age of twenty- 
one years notwithstanding that the guardian appoint- 
ed hy the Court may be discharged before that time 
arrives. Gordhandas Jadowyi v. Harivalubhdas 
Bhaidas, I . L. R. 21 Bom. 281 , followed. Batesri 
Bartap Nuraw Singh v. Champa Lai , Weekly 
ffotes, 1891 , 118 j distinguished. Sad&o Lad i. 
Mtxbdiohab (1907). . I. L. R. 29 All. 672 

GUARDIAN AND WARDS ACT (Till 
OF 1890). 

s. 7- 

See Guabdian * I. X. K. 34 Calc. 669 
s. 41, cL 4 — 

See Gordian and Wabd. 

I. Xi. R, 34 Calc. 211 

ss. 47, 48— 

. —Indian Majority Act (IX of 1875), s. 3— 
.Power of Chamber Judge to alter , vary, modify or 
set aside orders made by his predecessor in Cham- 
ber under the Guardian and Wards Act —Bertod 
of minority on vacating of such orders does not 
extend to _ 20 years.— S. 48 of the Guardian and 


GASES. 

GUARDIAN AND WARDS ACT (VIII 

OF 1880) — concluded . 

Wards Act immediately following as it dees the sec- 
tion which provides for appeals is intended to give 
finality to contested orders and to enact that, when 
once an order is made, except as provided in s. 47 
and saving the provi&io s of s. 622 of the Civil Pro- 
cedure Code, the order shall he final and shall not he 
contested by a substantive suit or by any other form 
of litigation. The Guardian and Wax d s Act makes 
no provision for setting aside an order made under 
the Act, hut judging from the analogy of English 
practice there can be no* doubt that in these miscella- 
neous matters the ,1 udge sitting in Chambers and 
making orders on petitions and applications has the 
power to vary, alter, modify or set aside his own 
orders when he finds that the order is one which 
ought not to have been made and that the order is 
one that requires in the interests of justice to he 
dealt with in that way. If an order is made under 
the Guardian and Wards Act and snch order is sub- 
sequently set aside, the period of minority is not 
extended to 21 years under s. 3 of the Indian Major- 
ity Act. Nagabdas v. Anandeao (1907). 

I. Ii. R. 31 Bom. 690 

s. 52 — 

See Guabdian and Wabd. 

I. X. R, 29 All. 672 

H 

HAT. 

holding of— 

See Cbiminal Pbocedtjee Code, s. 144 

11 C.W.N.223 

sale of ar tides in — 

— J Bat — Bight of proprietor to prohibit sale 
of particular articles by persons not permanent 
stal l-keepers — Rioting — Hurt. — The proprietors 
of a market have the right to direct that any 
particular kinds of things should not be sold there 
by a person who is not a permanent shop-keeper, 
Baj Kumab Chuckebbtitty v. Empebob (19C 6). 

' 11 C. W. N. 28 

HATCHITTA. 

— Stamp Act (II of 1899 J , Sch. J, Art. 5, cl. 
(b) and Art . 1, and s. 23 — Hatchitta , containing 
implied promise to pay interest , whether acknow- 
ledgment of debt , or agreement or memorandum of 
agreement — Stamp-duty A hcdchitta ran as fol- 
lows : — £< Account JEJ B (the debtor). The year 1312 
B. S. Interest on this amount at the rate of one 
anna per mouth per rupee. Then followed the 
credit and the debit entries. Held , that there was 
an implied promise to pay interest, and the docu- 
ment ought to be stamped as an agreement or a 
memorandum of agreement with an eight anna 
stamp and not as an acknowledgment of a debt 
with a one anna stamp only, TJdit Upadhya v.- 
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JT AT CHITTA — concluded. 

Bhaw&ni Dm, I. I. R. 27 All. 84, dissented from. 
Xuxumi Bai v. Ganesh Raghu Nath , I L. li. 25 
Nom. 373 , followed. Ko^nja Mohun Doss v. Krish- 
na Chandra Saha, 25 W*. ft. 861 , and Brojendra 
Kumar v. Brohmomoyi Chaudhuram, I, L R. 
~4 Calc. 885 y distinguished. Sambhu Chandra 
Bepari v. Krishna Churn Be pari, I. L. R. 26 
dale. 179, referred to E&atullah Biswas v. 
Gajaruddi Biswas (1907) . 11 O. VP. N. 1122 

HEARSAY EVIDENCE. 

— Evidence Act (I of 1872), s 6, Ulus (a ) — 
Murder — Res gestce — Statement of eye-witness 
shortly after occurrence, if relevant — Same trans* 
action Interval of time— ‘Physical and mental 
condition of person making statement — Hearsay 
•evidence of the statement of a by-stander as to an 
■occurrence would be admissible in evidence as a 
part of the res gestce only if it was made at the time 
the transaction was taking place or so shortly before 
or after it as to form part of the transaction. If 
the transaction had terminated when the statement 
was made, it would be irrelevant. In this cas 3 a 
chowkidar deposed that one G ran up to him and 
stated that he had seen the accused persons murder 
his mistress whom he had met by assignation and 
that he had run away from the place of occurrence 
to save his life. What interval of time passed 
between the murder and the alleged statement did 
not appear. O- seemed to be quite sensible when he 
made the statement and the condition of his mind 
did not appear to he such as to exclude the supposi- 
tion of his fabricating evidence or being tutored. 
Meld, that the statement was inadmissible in 
evidence Sarat Dhohm’s case , I. L. R. 10 Calc 
302, distinguished. Chain Mahto v Empebor 
(1906) 11 C. W. N. 206 


HERIT ABILITY. 

See Non-ococtpanoy Raiyat. 

I. L. R. 34 Calc. 510 

See i Under -bai yat. . 11 C. W . N. 519 

HERITABLE AND TR AH SEER ABLE 
RIGHT. 

See Bibt Zemindars. 

t L. R. 2d AIL 708 ; L. R. 34 I. A. 142 


HIGH COURT, DELEGATION OE 
POWER BY. 

See Leave to sue. 

I.L.R. 34 Calc. 019 


HIGH COURT, DISCIPLINARY 
POWERS OP. 

See Advocate. . I. L. R. 29 All. 95 


HIGH COURT, JURISDICTION OP. 

See Arbitration Act. 

I.L.R. 31 Bom. 238 

See Criminal Procedure Code (V op 
1898), s. 145 . . 11 C. W. N. 198 

See Criminal Procedure Code (Act V 
OP 1898) .bs. 145, 146. 

I. L. R. 34 Calc. 840 

See Jurisdiction. 

I. L.R. 34 Calc. 036 

See Revision. I. L. R. 29 AIL 503 

1. — Criminal Revistonal J unsdiciion — Calcutta 
Municipal Act ( Bengal Act III of 1899), s. 645 
and s. 408 — General Committee , power of the — 
Owner, determination of — By s 645 of the 
Calcutta Municipal Act (Bengal Act Hi of 1899) 
the Legislature has given power to the General 
Committee of the Calcutta Municipal Commissioners 
to determine in a case, where there are gradations 
of owners of persons, who may be regarded as owners 
or where there is a doubt as to who is the owner 
hound to perform any duty imposed by the Act, 
which of *such owners shall he deemed to he hound 
to perform such duty That discretion having been 
by law vested m the General Committee, the High 
Court, in the' exercise of its criminal revisional 
jurisdiction, has no power to set aside or question 
the act done in the exercise of that discretion, if 
those acts have otherwise been done in accordance 
with the provisions of the law. Sham on Dhone 
Dutt v. Corporation of Calcutta (1906) 

I. L. R. 34 Calc. 30 

2. — Bowers to repise opdersjUrectmg prosecution 

— Jurisdiction of the Sessions Judge to set aside 
such orders— C riminal 'Procedure Code ( Act V 
oJ1898),ss. 439,476 — Indian Penal Code (Act 
XLV of I860),, s. 211.— A. Sessions Judge 
has no power to set aside an order passed by a 
Magistrate under s.“ 476 of the Criminal Procedure 
Code. But the High Court has power to revise such 
orders, whether passed by Criminal or a Civil Court, 
under s. 439 of the Criminal Procedure Code or 
under its general powers of superintendence, if a 
case for interference is made out ; this power is not 
taken away by s 476, cl. (2). Queen-Empress v. 
Srinivasalu Naidu, I. L. R. 21 Mad 124, referred 
to. Eranhalt Athan v. King- Emperor, X. X. R. 
26 Mad. 98, dissented from. Emperor v. Gopal 
Babie (1906) . . . 1. 1. R. 34 Calc. 42 

3. — Superintendence of Migh Court— Criminal 
proceedings, stay of, when civil suit on same 
fads pending.— The defendant in a civil suit ought 
not to he allowed to prejudice the trial of such suit 
by launching and proceeding with a criminal pro- 
secution on the same facts against the plaintiff 
and his witnesses and such proceedings if launched, 
will he stayed by the High Court in the exercise of 
its powers of superintendence. Eadara V iranna v. 
The Queen, 1. L. R. 3 Mad. 400, distinguished ; 
In re Devaji valad Bhavani, I. L. R. 18 Bom. 
5Sl, distinguished j and Raj Kumar i Debt v. 

0 2 
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high court, jurisdiction or— 

concluded . 

Bamasundari Debt , I, X. X. 23 Calc . 610 , distin- 
guished. Anna Ayyar v. Emperor (1906). 

s I. Ij. R. 30 Mad. 220 


HIGH COURT. REVISION AL ROWERS 
Oik 


See Hindu Law— Inheritance. 

I. Xu R. 34 Cale. 929 

HIGH COURT CIVIL CIRCULAR, 
RULE 80. 

See Limitation Act. 

LL. R, 31 Bom. 162 


HIGH COURT RULES. 

See Practice. . I. L. R. 31 Bom. 465 


HINDU LAW, 


Col. 

1, Adoption . 

. 

. 167 

2. Alienation . • 

• • 

. 171 

3. Conversion 

• l 

. 173 

4j. Debts 

. 

. 174 

5. Endowment . . 

« i 

. 174 

6. Gtpt 

ft • 

. 174 

7. Husband and Wipe 

• ft 

. 175 

8. Inheeitanoe , . 

l • 

. 176 

9. lNTEEEST , , 

• « 

. 178 

10. Joint Family , < 

ft ft 

, 178 

11. Maintenance . . 

t ft 

, 182 

12. Fabtition 

♦ i 

. 183 

13. Reversioners . * 


. 185 

14. Stbidhan 


. 186 

15, Succession . * 


. 186 

18. Widow . 

• ft 

. 187 

17. Will 

ft * 

. 188 

See Civil Procedure Code, 

S. 13, 


I. L. R. 29 AH. 1 


HINDU LAW- ADOPTION. 

1. — Jains — Adoption— Custom — Authority of 
widow to adopt — Adoption of married man . — Meld, 
that according to the law and custom prevailing 
amongst the .5 ain community, ( 1 ) a widow has 
power to adopt a son to her deceased husband with- 
out special authority to that effect, and (2) a 
married man may lawfully be adopted. Maharaja 
Qobind Math Day v. Gulab Chand, 5 S. D. A. 276 ; 
Sheo Singh Rai v. Daikho, I. X. X. 1 All . 688; 
Bakhmi Chand v. Gafto Dai, X. X. X. 8 AH. 
819 s Bhagwan Singh v. Bhagawm Singh, I. X. 


HINDU LAW— ADOPTION - continued . 

X. 17 All 294, and 21 All. 419 ; Raje Vyan *- 
Tcatrav Anandram NimbalJcar v. Jyavantrav, 4? 
Bom. XX, C. A. C. J , 191 , Mathaji Knshnaji v. 
Sari Jagoji, 8 Bom. IT. Q. A . C. J. 67 s Sadashiv 
Moreshvar Ghate v. San Moreshvar Ghate , 11 
Bom. XX. C. 190 ; LaTchshmappa v. Ramava, 12 ' 
Bonn XI. C. 364, and Dharma XXagu v. RamTcrishna 
Chimnaji, I. X. X. 10 Bom. 80, referred to. 
Manohar Lal v. Banaesi Das (1907) 

I. L. R. 29 All. 495 

2. — When sapinda consents on condition that 
adopted son should not claim the property of his 
adoptive father, adoption not thereby invalid . — 

W ben a sapinda in giving his consent to an adop- 
tion, protects himself from loss by stipulating that 
the adopted son should not claim a share in the joint 
family property in the enjoyment of such sapinda, 
the consent of the sapinda is not given from corrupt 
or improper motives, and the adoption will he 
good. Rami Reddi v. Rengamma, 11 M. X. J . 
2V, distinguished. Seinivasa Aiyangar v. Ranga- 
sam i Ayyangar (1907) . I. L. R. 30 Mad. 450 

3 . — Adoption during wife 9 s pregnancy.— ‘Held, 
that; the fact that at the time of making an adop- 
tion the wife of the adopting father is pregnant does 
not affect the validity of the adoption. Nagabhu* 
shanam v. Seshammagaru , J. X. X. 3 Mad. 180 r 
and XIanmant Ramchandra v. Bhimacharya, I. X. 
X. 12 Bom. 105, followed, liar ay ana Reddi 
v. Vardachala Reddi, M. S. X>. (1859) 97, 
dissented from. Daulat Ram v. Ram Lal (1907). 

I. L. R. 29 All. 310 

4 Adoption by widow with authority of 

husband - Adoption after birth of posthumous son 
to sole surviving co-parcener— Joint family — 
MitaXcshara law— Gift to daughter out af joint 
property — Gift out of income- — Right to partition. 

Two brothers formed a joint family governed by 

the Mitaksharalaw as in force in Bombay and wero 
possessed of considerable ancestral property. One 
of them died on 14th September 1900 without male 
issue hut leaving his widow pregnant. The other 
brother died on 17th December 1900 leaving a will 
dated 30th November, by which he purported to 
make certain dispositions of the family property, 
and also authorized his widow to adopt a eon with 
the consent of persons specifically mentioned 
in the will : “ such adoption to he made even 
though a son is horn to my brother’s widow.” 
On 18th December his brother’s widow gave birth 
to a son, the plaintiff. On 17th February 1901, 
the testator’s widow adopted a son to her husband 
with the consents directed in the will. It was 
contended that on the face of the will the adoption 

was illegal and void because the power to adopt 
was part of a plan for the disposition of the family 
property which was in contravention of the law, 
and the power was dependent on that plan having 
effect. Meld, on the construction ^ of the will, that 
the dispositions made were within the testator’s 
competence at the date of the will and at the date 
of his death j they were only liable to be defeated 
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-HIUTDIJ LAW — ADOTTLOTS—cotitinued. 

in one event (which in fact happened), namely, his 
brother's widow giving birth to a son, and the will 
-expressly said that, in that case, the adoption should 
still be made. It was also contended that at the time 
the adoption took place the family property had 
become vested absolutely and exclusively in the 
plaintiff and that the adoption could not divest 
it. Meld , that the adoption being made with 
the authority of the husband was valid, and 
under the circumstances the plaintiff took the pro- 
perty subject to the adoption, and the adopted son 
became on his adoption a co-parcener with the 
plaintiff in the family property. Sn Virada 
Rratapa Raghunada Deo v. Sn JBroso Xishore 
JPatta Deo, L. R 3 X A. 154, followed. 
Meld , also, that a sum of R20,000 given to his 
.daughter, one of the defendants, by the testator 
and transferred to her m his life-time, was a valid 
‘gift and justified by the circumstances of the case 
and as being made not out of capital but out of 
.income. Meld, further, that partition of the 
property which was asked for m case the plaintiff 
had no exclusive right to it was rightly refused by 
the Courts m India. Bachoo v. Mankokebai 
(1907) 

I. L. R. 31 Bom. 373 ; B. R. 34 1. A. 107 

5 . —Second adoption after death of widow of 

first adopted son — Validity — Will — Construction 
— Absolute gift— ‘Restrictive words , absence of — 
Gift over— Indian Succession Act (X of 1865), 
j s . 82, 111.— The power left to a Hindu widow to 
.adopt more than one son m succession in the event 
-of the previously adopted son dying without male 
..issue, comes to an end when the first adopted son 
, dies leaving a widow as his heiress. A second adop- 
tion made after the adoptive .mother has succeeded 
to the estate on the death of the widow of the first 
.adopted son is therefore invalid. Fudma Kuman v. 
Court of Wards, L. R. 8 I. A. 229 s.c. I. L, R. 
8 Calc . 302 ; Thayammal v. Venkatarama, 

,L. A. 14' 1. A. 67; s.c . I. L. R. 10 Mad. 205 , 
-followed. Bykanta Monee v. Kristo Soonderee 
Roy, 7 W. R. 592s Manik Chand v. Jag at Settani , 
I. D. R. 17 Calc , 518 ,* Xannepalli v. Rucha i 
So C . W. M. 921 : s.c. 4 C. L. J. 171, referred to. 
Hanikta Mata Bose v . Nanda Ktjmae, Bose 
<1906) 11 C. W. ’N. 12 

6. — Adoption with consent of Sapmdas — Assent 
given on the strength of representation by widow 
that she had her husband’s authority to adopt — 

Such authority found on evidence not to have been 
proved— ‘Omission to ask consent of one of two of 

husband 6 * * 9 s nearest kinsmen , effect of . — The first 
appellant was the widow of a deceased Brahman who 
»<was separate in estate from his kinsmen two of whom 
••were the respondents who were brothers of the deceased 

and also divided between themselves. The widow, 
representing that she had the oral authority of her 
husband to adopt a son, obtained the assent of the 
Second respondent, the elder of the two brothers, who 
-executed a deed purporting to ratify the husband's 
authority, and' this was signed also by some remoter 
-kinsmen of the husband ; and the widow thereupon 


HITTBET XiAW — ADOPTION — continued . 

purported to adopt the second appellant as a son to 
her husband. The first respondent was not asked 
for his consent, the widow alleging, as her reason 
for omitting to ask him, that she knew from his 
attitude towards the proposed adoption that he would 
refuse. In a suit brought by the first respondent to 
have the adoption declared void both the lower 
Courts found that there was not sufficient evidence 
to prove that the widow had any authority from her 
husband: — Meld , by the Judicial Committee (up- 
holding the judgment of the High Court) that the 
adoption was not made with the independent approval 
of the natural advisers of the widow, the assent of 
the kinsmen who were asked having been given not 
in the exercise of an independent judgment on the 
expediency of the proposed adoption, hut as a 
ratification of the husband’s authority which did not 
exist ; and the appellants could not now set up such 
ratification as an independent ground of defence. 
Nor had the widow justified her omission to ask for 
the authority of the first respondent, one of the 
nearest kinsmen of her husband, and holding an 
important position in the family. To consult him was 
essential to her obtaining the mind of the kinsmen 
on the adoption, and her reason for not consulting 
him was one which she was not entitled to give. 
Her case therefore failed in the quality of the con- 
sents actually obtained, and the adoption was not 
valid. Jonalag-adda Venkamma v. Jonalag-ajxda 
SUBBAMANIAM (1906). 

I. X,. R. 30 Mad. 50; Xi. R. 34 I. A. 22 

7. —Q-ayawal priests — Custom— Agreement bet - 
ween adoptive mother and adopted son, not 
depending upon the validity of the adoption — - 
Revocation of agreement — Contract of service 
— Termination on notice — Employment of priest. 
— Plaintiff, the widow of a Gayawal priest, purported 
to adopt the defendant, a married man, twenty-four 
years of age, in accordance with an alleged custom 
by which it was said the childless widow of a 
Gayawal priest is allowed to make such an adoption 
in order that the adopted son may get his feet 
worshipped by the clientele of her family for her 
own immediate benefit and ultimately for the 
benefit of the adopted son who takes by inheritance 
her estate as well as the estate of her husband. _ The 
son so adopted was, it was further alleged, liable 
according to the said custom to be dismissed for 
misconduct. At the time of the adoption the 
plaintiff executed a deed which recited the fact of 
the adoption having been made pursuant to the 
above custom and specified the circumstances under 
which the adoption might he cancelled. The alleged 
custom not having been established: Meld, that 
the adoption was not valid either as a dattak or a 
kntima adoption, the necessary rites and ceremonies 
not having been performed and the defendant hav- 
ing already been invested with the sacred thread, 
married and J^d a son at the time of adoption, 
that the transaction was essentially a contract to 
enable the plaintiff to keep up her connection, 
spiritual as well as worldly, with her husband’s 
clientele and to enjoy the benefits resulting from 
sucb connection, and this contract did not depend 
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for its validity upon the validity of the adoption and 
was consequently enforceable. That the contract 
was not determinable at the mere choice of the 
plaintiff. The contingencies which in the contem- 
plation of the parties was to terminate the contract 
not having arisen, the plaintiff was not entitled to 
rescind the contract. Llanelly v. L. and N.-W, 
Railway, L. It. 8 CJi. App. 942, 949, and St. 
Rarnabas v. M. I. Mlectnc Co., 40 L . R. A. 388, 
referred to. The contract in this case was not a 
contract of service terminable on notice. Semble : 
The obligation to employ a specified priest is rather 
a matter of conscience than a juristic obligation 
enforceable in a Court of law. Lachmi Dai Mohu* 
tain v. Kissen Lali Pahaei Mahaton Gaya 
(1906) . 11C.W.N.147 


HINDU LAW — ALIENATION. 

I . — Alienation by widow — Legal necessity — 
Order for interest or decree in execution where 
decree did not allow interest— Sum for interest 
made part of consideration for sale deed —Res 
judicata — Decision m suit for pre-emption — Civil 
Procedure Code, s 13. — A Hindu widow in possession 
of her husband’s immoveable property for a widow’s 
estate executed, on 22nd December 1868, a deed of 
sale of it in favour of a creditor of her husband 
under a decree, dated 12th July 1861. Ko future 
interest was allowed by that decree, hut on 22nd 
October 1866 the decree-holder in execution of it 
obtained from the Court of the Deputy Commissioner 
an order for interest on the decree, which order was 
however set aside by the Judicial Commissioner on 
15th September 1869 on the ground that a Court 
executing a decree had no power to alter or add to it. 
The consideration for the deed of sale, which was 
executed whilst the order granting interest was in 
foice, was made up of R7,080 the amount her hus- 
band was liable for under the decree, R 5,6 3 8 for 
interest on the decree, and a sum of R7,280 in 
cash. On 23rd December 1869, the plaintiff as 
reversionary heir of the husband brought a suit 
against the vendee for pre-emption, hut that suit was 
dismissed on the ground that his right of pre-emption 
was not established. The widow died in 1894 and 
in 1899 the plaintiff brought the present suit for 
possession of the property and for mesne profits from 
her death. The defendants were the Deputy Com- 
missioner as representing the Court of Wards, into 
whose charge the vendee’s estate had come, and the 
purchaser from the Court of Wards of the greater 
portion of the property in suit. The defence was 
that the alienation was made for legal necessity, and 
that the suit was barred by the decision in the pre- 
emption suit, which operated as res judicata. 
Both Courts below found on the facts that the item 
of 317,080 was justified by legal necessity, and that 
the advance of the sum in cash as part* of the consi- 
deration was not proved. Held, by the Judicial 
Committee, that the defendants, claiming as they did 
( under the vendee, and standing therefore in no 
iugher position than his, were not entitled to base a 
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claim to the property upon an order made in the 
vendee’s favour, hut subsequently set aside : under 
the circumstances the doctrine of legal necessity 
could not he extended to the item for interest. There 
should be a decree for possession and for the balance 
of mesne profits after deducting the 317,08' > for which 
the property was liable. Meld, also, that all that was- 
in issue in the former suit was the right of pre- 
emption as to the widow’s interest only in the pro- 
perty, and that the effect of the deed of sale on the' 
reversion could not properly have been made a 
ground of attack in that suit : the present suit was 
therefore not barred by s. 13 of the Civil Procedure 
Code. Deputy Commissioned op Khebi v . Khan- 
jan Singh (1907) . . I. L. B. 29 All. 331 ; 

L. R. 34 I. A. 164 

2. — MitaTcshara family — Liability of son for 

father's debt — Alienation of family propei ty by 
father — Mortgage — Antecedent debt — Suit by 

mortgagee against father and sons Jor sale of 
mortgaged property — Limitation — Limitation Act 
(XV of 1877 j, Art. 132, Sch. XL— Where a debt has 
been incurred by the kart a of a Mitakshara family 
for family purposes and the property of the family 
has been alienated to defray the debt, the sons cannot 
set up their rights against the purchaser, unless 
they are able to prove that the money, in respect 
of which the alienation was made, was borrowed 
for immoral purposes ; there is no distinction 
between debts incurred to pay off antecedent debts 
and those incurred to meet present necessities. The 
principle is applicable to partial alienations, such 
as mortgages. In a joint Mitakshara family com- 
posed of father and sons, the former executed a 
mortgage bond on receipt of a loan, which the sons 
failed to prove to have been taken for immoral 
purposes. Meld, that the mortgage bond was bind- 
ing on the sons and that the limitation applicable to 
a suit on the bond in respect of the sons as well as in 
respect of the father, was that provided by Art. 
132, Sch. II of the Limitation Act. Nanomi 
Rabuasin v. Modhun Mohun , I. L. -S. 13 Calc. 
21 : L . R. 13 I. A. 1 ; Bhagbut Rershad Singh v. 
Girpa Xoer, I. L. R. 15 Calc . 717 ; L. R. 15 
I. A. 99, referred to. Luchmun Dass v. Giridhur - 
Chowdhry, I . L. R. 5 Calc . 855 s Surf a Prasad Y. 
Golab Chand, I. L. R. 27 Calc . 762, and Yenka- 
taramanaya Pantulu v. Yenkataramana Doss 
Pantulu, I. L . R. 29 Mad, 200, not followed. 
Mahe swab Dutt Tewaei v. Kishun Singh (1907). 

I.L.R. 34 Calc. 184 

3. — Mitakshara family — Alienation of family 
property by father — Liability of son for father’s 
debt — Mortgage of point-family property — Suit by 
mortgagee against father and son for sale of mort — 
gaged property —Decree, form of. — In a join#" 
Mitakshara family consisting of a father and his- 
minor son, the father mortgaged property belong* - 
ing to the joint family. It was not proved that 
there was any legal necessity for the loan or any 
inquiry by the lender, nor that the loan was con- 
tracted for illegal or immoral purposes. In a suit - 
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by the mortgagee against the father and the son to 
enforce the mortgage, commenced within six years 
from the due date fixed by the mortgage: Held, 
that the mortgagee was entitled to have the security 
enforced as against the share of the mortgagor and 
also to a decree which would enable him to realize 
the debt by the sale of the share of the son in the 
ancestral property. Luchmun Bass v. Gindhur 
Chotodhry, X X. X. 5 Calc . 855 ; Khahlul Rahman 
v. Gobmd JPer shad, X X. X. 20 Calc. 328 , fol* 
lowed. The decision in Buchman Bass v. Gindhur 
Chouodhry , X X. R. 5 Calc . 855 } is binding on the 
Court. There is a distinction between the position 
of the son in a suit in which a mortgage by his 
father is sought to be enforced against his share m 
the property, and his position after the alienation 
has been completed by an execution sale. Nanomi 
Babuasin v. Modhun Mohun , X X. X. 13 Calc . 
21 ; X. X. 13 X, A. 1 ; Bhagbut Pershad Singh 
v. Girja Koer, X X. E. 15 Calc. 717 : X. X. 15 
I. A . 99s Suraj JBunsi Koer v. Sheo Pershad Singh , 
X X. E. 5 Calc. 148 ; X. E. 6 X A. 88 ; Gm 
dharee Ball v. Kantoo Ball , 14 B . X. X 187 : 
X* X. 1 I. A. 321 , Jamna v. Nain Sukh, I. B. X. 

9 All. 493, referred to. Mahesicar Butt Tewart v. 

' Kishun Singh, I. X. X. 34 Calc. 184, dissented 
from. Kishun Pebshad Chowdhby v. Tip an 
Pebshad Singh (1907) . I. L. ft. 34 Calc. 735 

4. — Mitakshara — Alienation — Eight of son to 
contest validity of alienations of ancestral pro- 
perty made by father or grand! ather prior to 
son’s birth — Mortgage of ancestral property — 
Son* s right of redemption .' — Under the Mitakshara 
school of Hindu Law, a member of a joint family 
can contest the validity of the alienation by his 
father or grandfather only ot such an interest in 
the ancestral property as existed at his birth and 
vested in him by his birth. W here there is a com- 
plete transfer of property by mortgage by the father 
or grandfather prior to the birth of such member, 
the only interest that may vest on birth is the equity 
of redemption. Bhoeanath Khettby v. Kabtick 
Kissen Dass Khettby (1907). 

I. L. R. 34 Calc. 372 

5. -* Widow — Alienation — Suit by reversioner 
to set aside the alienation — Bimxtation — Bimitation 
Act (XY of lb77J, Sch II, Art. 91.- The plaintiff 
sued in 1904, as a reversioner, to recover possession 
of property from the defendant to whom it had been 
given by way of gift in 1894 by the widow of a pre- 
ceding owner. It was found by both the lower 
Courts that the alienation was not justified by any 
necessity recognized by Hindu law. The defend- 
ant pleaded that the suit was barred by limitation. 
Held, that it was not open to the defendant to rely 
on Art. 91 of the Limitation Act (XV of 1877) as a 
bar to the suit Harihar Ojha v Basarathi Misra, 
X X. X. 33 Calc . 257 , followed. Raehmabai 
Kbshav Raghtjnath (1906) I. L. R. 31 Bom. I 

HINDU LAW— CONVERSION. 

1 . — Change of religion — Effect? of conversion of 
a member of a joint Hindu family to Muhamma- 
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danism— Regulation No. VII of 1832 , s. 9— Com* 
promise — Effect of compromise entered into by a 
Hindu female with a limited estate. — Held , that 
Regulation No. VII of 1832 did not abrogate the 
Hindu law as to the consequences of apostacy, but 
merely laid down for the guidance of the Judge a 
rule under which he might refuse to enforce these 
consequences. Where, therefore, in a joint Hindu 
family consisting of a father and one son, the father 
was converted to Muhammadanism in the year 1845, 
the immediate effect of such conversion was to make 
the son sole owner of the property which np to that 
time had belonged jointly to him and his father. 
Held t also, that a compromise made by a person hold- 
ing a Hindu widow’s or Hindu daughter’s estate 
in the property of her deceased husband or father, 
is not binding on the reversioners, even though it 
has been followed by a decree of Court, nor is a 
decree on an arbitration award, one of the parties to 
the submission having been a Hindu widow, or 
daughter ; but the reversioners can only be hound 
by a decree made after full contest m a bond fide 
litigation. Imnt Konwur v. Eoop Naram Singh , 
6 C. X. X. 76 , Sheo Narain Singh v. Khurgo 
Koerry , 10 C. X. E. 337 ; Jeram Balgee v. 
Veerbai, 5 Bom. X. X. 885; Sant Kumar v. 
Beo Saran , X X. X. 8 All. 365 j Earn Sarup v. 
Earn Dei, Weekly Notes , 1907 , 33, and Stapilton 
v. Stapilton , 2 White and Tudor 230 , referred to. 
Gobind Kbishna Nabain v. Khhnni Lae U907) 

I. L. R. 29 AIL 487 

HINDU LAW— DEBTS, 

L — Mesne profits. — Under the Mitakshara, a son 
is under a pious obligation to discharge a decree for 
mesne profits obtained against his father by a person 
whom the latter wrongfully kept out of possession 
of immoveable property. Batasayyan v. Ponnu - 
sami, I. L. E. 16 Mad . 99, approved. Peabe Lab 
Sinha v. Chandi Chaban Sinha (1906). 

11 C. W. N. 103 


HINDU LAW— ENDOWMENT. 

1 . — Religious endowment — Eight to appoint 
manager. — According to Hindu law, when a religious 
endowment has been founded, the right to appoint 
a manager or superintendent remains in the founder 
and his descendants, unless there is evidence to show 
that the founder or his descendants have made 
any inconsistent disposition. Gossamee Sree Gree- 
dharreejee v. Eumanlolljee Gossamee, X. X. 16 
X A. 137 1 Sheoratan Kunwari v. Ram Pargash, 
X X. X. 18 All. 227. and Mussumat Ja% Bansi 
Kunwas' v. Chatter Bhari Singh , 5 B. X. X. 181 , 
followed. Sheo Pbasad v. Aya Ram. ^1907). 

I. L. R. 29 AH. 603 


HINDU LAW— GIFT. 

1 , — Mitakshara gift — Gift of considerable por ' 
tion of moveable or immoveable joint family pro - 
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perty invalid — Acquiescence . — An undivided mem- 
ber of a Hindu family governed by the Mitakshara 
Law has no power to alienate aBy considerable 
portion of the moveable or immoveable properties 
belonging to the joint family by way of gift to the 
female members of the family. When the portion 
so alienated is not severed from the family property, 
but the income alone is given to the donees, the 
objecting co-parcener is not barred by acquiescence 
from questioning the alienation merely because he 
did not object to the payment of such income. 
JBachoo JBarlcisondas v. Minkorebai, J. L. R. 
29 Bom. 51, distinguished. Ramasawmy Ayyar 
v. Vengidusami Ayyar, X. JL. JR. 22 JMad. 113, 
distinguished. Kamakshi Ammal v. Chaeeapany 
Chettiae (1907) . . I. Is. K. 30 Mad. 452 

2. — Gift to widow, construction of . — A and JB 
brought a suit against C for division of what A and 
B alleged to be joint family property and C alleged 
to be his divided pioperty, A died and V , his widow, 
was brought on the record as his representative. V 
and B withdrew from the suit on C giving them 
jointly some lands under a deed, which recited that 
C gave the lands as a matter of favour at the 
request of V and B to be enjoyed by V and B in 
lequal portions with the right of gift, sale, etc. V 
revised her share to JD. In a suit by B to recover 
the lands from JD : JBJeld, per Mielee, J . — There 
was nothing in the circumstances of the case to 
raise any presumption based on the sex of V that 
the gift to V was one for life only, in the face of 
the express words of the deed which purport to con- 
vey an absolute estate : Per Wallis, J — In con* 
struing such documents, the situation of the parties 
and their rights at the time must he taken into 
consideration. There is nothing in the circumstances 
or the document to show that C intended to enlarge 
the widow’s interest in the property given her to 
full ownership. The words * you shall enjoy the 
said lands with the rights of gift, sale, etc * do 
not necessarily indicate such an intention. V 
therefore .took only a widow’s estate m the properties 
given by the deed. JDmonath Mukerji v. Gopal 
Churn MuJcerji , 8 C. L. JR. 57, referred to ; and 
Sreemutty JRabutty Dossee V. Sibchunder Mullick , 
6 Moo. I. A., I referred to. Sambasiva Ayyae v . 
Visyam Ayyae (19o 7) . I. L. B»30 Mad. 350 

HINDU LAW — HU SB AIN D AND WIFE. 

1 . — Conjugal rights , restitution of — Cruelty — 
Matrimonial offence —Safety of wife in peril . — 
JPer Haeington, J .— It would not be safe to say 
that whatever is a defence to an action for restitu- 
tion of conjugal rights in the case of a European 
would also be in every case a defence in the case of 
a Hindu, but tbe Court is not bound, in the case of 
Europeans and Indians alike, to order a wife to 
return to her husband if there is reasonable ground 
for apprehending that a return to that husband will 
imperil her safety f er Mooeebjee, J . — The 
conduct of a Hindu husband, who brings a low caste 
vom&n as his mistress in the house to live with him 
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as a member of the family, and expels his wife and 
son from the family residence, amounts to cruelty 
within the meaning of the law, which justifies the 
wife to live separate from her husband and deprives 
the husband of his right to a decree for restitution 
of conjugal rights The husband would not be 
entitled to succeed even if his conduct did not 
amount to cruelty but constituted a grave matri- 
monial offence. Dttlab Koee v. Dwaeea Nath 
Misseb (1905) . . I. L. B. 34 Calc. 971 

2. — Succession — JEffect of a wife deserting her 
husband and becoming a prostitute.— JBJeld, that the 
fact of a Hindu woman having deserted her husband 
and become a prostitute did not have the result of 
entirely severing all connection between herself 
and her husband. The husband therefore might 
still be heir to property acquired by the wife since 
she left him Subbaraya JBilloi v. Ramasami 
JPillai , I. Z. JR. 23 Mad. 171, and Bisheshur v. 
Mata Gholam, 27. -W. P. JSJ. C. 300, followed. 
Musammat Ganga Jati v. Ghasita, I X. R. 1 All , 
46, referred to Tara Munnee Dossea v. Motee 
Buneanee , 7 Sel. Rep. 273, and In the goods 
of JKammey Money Bewah, 1. X. R. 21 Calc. 697 , 
dissented from. Naeaih Das v Tibloe 
Tiwabi (1906) . . . I. L.K.29 All. 4 


HINDU LAW-INHEBITANCE, 

1. — Mitakshara — Succession of Bandhus— 
Daughter’s son’s son entitled to preference over 
daughter’s daughters son — Variance between 
pleading and proof— A plaintiff who sues on and 
fails to prove an alleged gift, may rely on his title 
by inheritance. Under the Mitakshara law among 
persons claiming to succeed as Bandhus, preference 
may be extended so as to prefer, all other considera- 
tions being equal, that claimant between whom and 
the stem there intervenes one fern tie link to that 
claimant who is separated from the stem by two 
such links. A daughter’s sou’s son will have pre- 
ference over a daughter’s daughter’s son. TlBtr- 
malachabiab v. Aueal Ammal (1907). 

I. L. B. 30 Mad. 400 

2. — Murali — Married sisters— Exclusive right 
claimed by Murali as unmarried daughter to 
inherit her father’s property —Kany a — Maiden— 
Mitalcshara — Vyavaharamayukh — Act XXI of 
1850. — A Vaghya (male dedicated to the God 
Khandoba) had three daughters, one of whom was a 
Murali (female dedicated to the God Khandoba) and 
two married. After the Vaghya’ s death his Murali 
daughter, who lived by prostitution and had children 
by promiscuous intercourse, claimed her father’s 
property as heir to the exclusion of her sisters under 
the rule of Hindu law that an unmarried daughter 
inherits to her father before his married daughter. 
The first Court allowed the claim. On appeal by 
one of the defendants (married daughters), the Judge 
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varied the decree "by allowing the plaintiff a third 
share in the property. On second appeal by the 
plaintiff, the appellate f decree was confirmed, there 
being no appeal or cross-objection by the defendants 
against that portion of the decree whereby the 
plaintiff was allowed to share her father's property 
equally with her married sisters. Reid , further, 
that a woman, who in her maiden condition becomes 
a prostitute, being neither a Tcanya (unmarried) nor 
a kuVastn (married), but being at the same time 
notwithstanding her prostitution a qualified heir as 
held in Advyapa v. Rudrava , 4 JBom. 104 , 
would be entitled to succeed to her father's property 
only in default of either married or unmarried 
■daughters. Taba v* Kbishna a907). 

I. Ii. R. 31 Bom. 495 

3. — Mitakshara-^ Survivorship —Inheritance — 

4 Succession (Property Protection) Act (XIX. of 
1S41 ) — District Judge , jurisdiction of — Irregu- 
lar ity — High Court , revisional powers of * — A 
Hindu governed by the Mitakshara Law died leaving 
him surviving a widow, a daughter by a previous 
wife, and two brothers. On his death the brothers 
applied under Act XIX of 1841 to the District Judge 
■for the delivery ot possession of the deceased's proper- 
ty on the ground that it formed part ot the property 
in the joint names of their deceased brother and them- 
■selves. The District Judge granted their application. 
The widow contested this claim, and now applied 
to the High Court to have the order of the District 
Judge set aside. Reid , that on the death of a 
member of a Hindu family governed by Mitakshara, 
there is onl\ an accession to his property by the other 
members by survivorship** and no succession by 
inheritance: and that the provisions of Act XIX of 
1841 had no application to the present case ,* and 
the District Judge should not have taken any action 
under this Act but have left the parties to seek their 
remedy by a proper suit for establishment of their 
title. Jusoda Koonuar v. Oouree Bygnath Per- 
ch ad, 6 W. R. Mis* 53, followed Reid, further, that 
the District J udge acted in the present case (supposing 
him to have jurisdiction to hear the application) 
illegally and with material ii regularity , and that 
rfche petitioner was pre-)udiced thereby Held, also, 
sthat the High Court had full jurisdiction in ie\ision 
to set aside the order of the District Judge. 
Pulchand v. Ki&mesh Koer , 4 C* W. R. Rotes 
CCXVI, and Abdul Rahiman v. Kutti Ahmed , 
I. L * R* JO Mad 68, refened to. Sato Kobe v 
Oopae Sahtj (1907) . « I. Xi. R. 34 Cale. 829 

4*«— Effect of a wife deserting her husband and 
becoming a prostitute Reid , that the fact of a 
Hindu woman having deserted her husband and 
become a prostitute did not have the result of 
entirely severing all connection between herself and 
her husband. The husband therefore might still 
be heir to property acquired by the wife since she 
left him. Subbaroya Pillaiv. Ramasami Pillai , 
X X. R* 23 Mad* 171, and Bisheshur v. Mata 
43-holam, R.-W. P. R* C * 300, followed. 
Mufammat Cfanga Jati v. 0-has.ita, I* L R, 
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1 All* 46, referred to Tara Munnee Dossea 
v. Motee Puneanee, 7 Sel. Rep . 273, and In 
the goods of Xaminey Money Bewah, X. X. R * 
21 Calc. 697, dissented from, Xabaik Das v. 
Tiblok Tiwabi (1906) . . I. L. R, 29 All. 4 

HINDU LAW — INTEREST. 

1* — Interest — Mitakshara — Debtor wrongfully 
withholding' payment — Demand by creditor — Inter- 
est Act (XXXII of 1839) — Indian Contract Act 
(IX of 1872), — The plaintiff sued to recover a sum of 
money with interest from the date of demand from the 
defendant, who held the money in deposit for her. 
There was no agieement between the parties to pay 
interest. The first Court dismissed the claim as ‘to 
interest ; but the lower appellate Court allowed interest 
on the amount of the deposit from the date of the 
demand by plaintiff to the date of payment. The parties 
to the suit were Hindus governed by law of the 
Mitakshara. Reid, under special circumstances, 
inteiest may he awarded by Courts in India, by way 
of damages, Reid, further, that under Hindu Law 
as it is to be found in the Mitakshara there is 
annexed to each contract of debt, in which there is no 
agreement to pay interest, the term or incident that 
such loss shall be made up by the debtor, if he 
wrongfully withholds payment after demand: and 
that this incident was annexed to every such contract 
at the date when the Interest Act (No. XXXII of 
1839) came into force. Meld , further, that the 
parties being Hindus governed by the Mitakshara 
that constituted a special circumstance justifying the 
award of interest, Rurropersaud Roy Choicdhry 
v. Shamapersaud Roy Chowdhry, X. R. 5 
I. A.\ 31, applied. Saunadakappa v. Shi vb as aw a 
(1907) . . . . I. Ii, R. 31 Bom. 354 


HINDU LAW — JOINT FAMILY. 

1 . — Joint Hindu family — Family business — 
Liability of minor member of family for trade 
debts - Separate property here a member of a 
joint Hindu family carrying on an ancestral family- 
business upon attaining majority separates entirely 
from the family and the family business, and there- 
after acquires separate property, such separate pro- 
perty cannot he made liable for the debts incurred by 
the family trading firm, hut the interest of the sepa- 
rating member in the family property will alone be 
liable. Chalamayya v. Varadayya , I. L* R* 22 
Mad* 167, followed. Ram Lai Thakursidas v. 
Lakhmichand Muniram / 2 Rom* R. C . App* 
It ; Johurra Bibee v Sngopal Misser, J* L* R. 1 
Calc. 470 ; Bemola Lessee v. Mohun Dossee, I. X. 
R. 5 Calc. 792, and Lutchmanf-n Chetty v. Siva 
Probata Modeha>, I. X. R 26 Calc. 349, referred 
to. Samalbhai R athubhai v. Some$hna , I, X. R, 
5 Bom. 38, and In the matter of Raroon Maho- 
med, I. L, R* 14 Bom . 189, distinguished. BlSH* 
ambhab Nath v. Fateh Lax (1906). 

L L. B. 29 AH. 176 
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2. — Joint family — Family business — Suit to 
recover a debt due to the Jb m — Parties to such suit. 
: — JSTefoZ, that the managing members of a joint Hindu 
family carrying on a joint family business are not 
entitled to maintain a suit in their own names against 
debtors of the family w ithout joining with them in 
the suit either as plaintiffs or defendants all the other 
members of the family. K. P. Kanna Pisharody v. 
V. M. Narayanan Soyfiayajipad, I. L . R. 3 Mad. 
234 ; BalTcnshna Moreshwar Kunte v. The Muni* 
'duality of Mahad, I. L . R. 10 Bom . 32 ; Ram- 
sebuk v. Ramlal Koondoo, I. JO. R. 6 Calc . 815 / 
Kalidas Kevaldas v. Nathu Bhagvan, I. JO. R. 7 
JBom. 217 ; Imam-ud-din v. Liladhar, I. JO. R. 14 
All. 524 ; Alagappa Chettiv. Vellian Chetti , I. L . 
R. 18 Mad. 33, and Angamuthu Pillai v. Kolan - 
davelu Pillai, I. L. R. 23 Mad. 190, referred to. 
Pateshri Partap Narain Singh v. Liudra Narain 
Smgh, I. JO. R. 26 All. 528, distinguished. Sham- 
bathi Singh v. Kishan Pkasad (L907). 

I. L. R. 29 AIL 311 

3, *— Separate estate of co-parcener — Proof — 
Onus— Nucleus of ancestral property— Adverse 
possession. — When the question was whether a c<*r* 
tain property was the joint property of a Hindu 
family or the separate estate of a member and it was 
proved that the family lived joint in one house and 
that there was a nucleus of joint property of sub- 
stantial value, the onus was on the party setting up a 
case of separate estate. Meld, on the evidence, that 
the property was joint. Whilst on the one hand 
there were certain instruments by which the grantors 
purported to deal with it as if it were separate estate, 
there were, on the other hand, a series of family books 
and various contracts and transactions inconsistent 
with anything hut joint property. I ut over and 
above this, the tenor of family life proved the use of 
the property to have been the same after as before 
the execution of those instruments. A case of adverse 
possession by a co parcener cannot be established by- 
mere paper assertions not brought home to the know- 
ledge of the other eo- parceners, when there has been 
no actual exclusion of the latter from use and enjoy- 
ment for the period of limitation. Ananduao Gun- 
bhtbao v. Vasantbao Mahhawbao (1907). 

11 C. W. N. 478 

* 4 .-—Joint family — Presumption and onus of 
proof as to whether property is ancestral or self- 
acquired — Nucleus of ancestral property — Pro - 
petty purchased while living jointly — Will dispos - 
ing of ancestral property, invalid- ty of. — A 
Hindu, the head of a joint family governed by the 
Mitaksbara law, left property which on his death in 
1849 passed to his three sons, who remained joint 
'Until 1866 when they came to a partition amongst 
themselves. There was nothing to show that any of 
hem then had any separate property. At that time 
one* of them had two sons and another son. was born 
to him after the partition. The father and these 
three-sons lived together jointly and acquired other 
property. '1 he father died in 1894 leaving a will by 
which he gave a small allowance and a residence to 


HOTLIT LAW — JOINT FAMILY — con- 

tinued. 

each of his younger sons, and left all the rest of his 
property to his eldest son describing it as his self- 
acquired property. In a suit brought by tbe two 
younger sons against their brother to set aside the 
will, the validity of which depended on the question 
whether the property was ancestral or self -acquired, 
the Judicial Committee (reversing the decision of the 
High Court; held that the share taken on partition 
by the father of the plaintiffs and defendant was 
ancestral property in which from their birth his sons 
acquired an interest ; that there thus being a nucleus 
of ancestral property the onus was on the defendant 
to show that the property in suit was self-acquired 
and not purchased with ancestral funds; that such 
onus had not been discharged ; that on the contrary 
the evidence showed that there w as a common stock 
of the whole family into which each member volunta* 
rily threw what he might otherwise have claimed as 
self -acquired, and that the property purchased by, or 
with the assistance of, the joint funds was joint pro- 
perty, and did not belong to any particular member of 
the family. There was therefore no self -acquired 
property, and the will was consequently inoperative 
to defeat the claim of the younger sons to a share in 
the family estate. Lai bAHADira v. Kanhaiya 
Lal (1907). 

I. L. R. 29 All. 244 ; I.. R. 34 I. A. 65 

5, — Joint family — Liability of sons in respect 

of a mortgage executed by the father — Exemption 
of son's interest — Subsequent suit against sons for 
share of debt payable by them Limitation Act 
{XV of 1877) Sch. JI, Arts. 147, 132 , 120.— 
Certain joint ancestral 1 property was mortgaged 
by the head of the family first in 1882 and 
again in 1893. Subsequently the second mortgagee 
redeemed the first mortgage. The second mortgagee 
then sued to recover the amount due on both 
mortgages by sale of the mortgaged property,, 
and obtained a decree in March 1895 and an order- 
absolute for sale on the 25th of October 1897. To 
this suit the sons and grandsons of the mortgagor 
were not made parties. The sons and grandsons of 
the mortgagor sued for and obtained a decree exempt- 
ing their interest in the mortgaged property from the 
operation of the mortgagee’s decree. The mortgagee 
then sued the sons and grandsons to recover from them 
a proportionate part of the amounts due on his mort- 
gages. This suit was instituted on the 6th of April 
1904. Meld, that the mortgagee’s suit against the 
sons and grandsons of the mortgagor was maintain- 
able and that it was not barred by limitation, the , 
rule applicable being either Art 147 or Art. 132 off 
the second Schedule to the Indian Limitation Act> 
1877. Badri Prasad v. Madan Lal , I. L. R. 15 
All. 75 s Maharaj Smgh v. Bala ant Singh, I. L • 
R. 28 All. 508, and Muhammad AsJcari v. Radhe 
Ram Singh, 1. L. R. 22 All. 307, distinguished#' 
JJharam Singh v Angan Lal, X. L. R . 21 All *. 
301, and Anabudra v. Lora Sami, X. L. R. It 
Mad. 413, followed. Bam Singh v. Sobha Haag 
C 199 '’) . I. L. R. 29 All. 544 

6. — MitaTcshara — Survivorship — Execution of 

decree -Decree against father— Execution against * 
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United . 

representative — Legal representative — Mitakshara 
son , liability of, to be brought upon the record — 
Civil Procedure Code ( Act XIY of 1882), ss. 284, 
244 . — Where a decree for money passed against a 
member of a joint Hindu family governed by the 
Mitakshara was sought to be executed after his death 
against his son and heir, who took ancestral property 
by survivorship, as his legal representative : j Reid by 
MacJeean, C.J., Brett and Mura, JJ. (Haring- 
ton and Geidt, JJ. dissenting), that on a construc- 
tion of ss. 234* and 244s of the Code of Civil Procedure 
the liability of an ancestral property or of a share of 
it for the debt covered by the decree might be deter- 
mined in the execution proceedings, if the legal re- 
presentative had been properly brought on the record 
under s. 234. Reid , also, by Maceean, C.J- (Brett, 
J. concurring), that the son being the legal represen- 
tative of the deceased judgment-debtor is, pnmd 
facie , unless he can show that the judgment-debtor 
left no self -acquired property, liable to be brought 
upon the record under s. 234 of the Code. Reid by 
Harington and Mitka, JJ , that the son was the 
legal representative and might, as such, be brought 
upon the record. Amar Chandra Kundu v. Sebak 
Chand Chowdhury (1907) . 

I. L. R. 34 Calc. 642 

7. — Joint family — Redemption of mortgage — 
Suit by father dismissed — Subsequent suit by 
sons. — A joint Hindu family, consisting of father and 
sons, were co-mortgagors by way of usufructuary 
mortgage of joint family property. The father sued 
for redemption, hut was •unsuccessful. Reid on suit 
by the sons claiming to redeem the whole mortgage, 
that the sons were not precluded by reason of the 
result of their father’s suit from suing to redeem, hut 
they could not obtain redemption of more than their 
own shares. Sundae Lad v. Chhitar Mae (1906). 

I. L. R. 29 All. 215 

8. — Joint family — Ancestral family business — 
Liability of member of the family after severance 
of his connection with the family business.!— A. 
member of a joint Hindu family carrying on an 
ancestral family business upon attaining the age of 
majority completely severed his connection with the 
family business, nor was it shown that he ever rati- 
fied any of the transactions entered into by the family 
firm. Reid , that such member could, on the failure 
of the family business only, he made liable for its 
debts to the extent of his interest in the joint family 
property. He could not he held personally liable. 
Bishambhar Hath v. Sheo Narain (1906). 

I. Ii. R. 29 All. 166 

9* — Self-acquired property — Revise of self 
acquired property to sons — Nature of sonJ inter- 
est. — Semblez that property which is the self -acquired 
property of a Hindu who has sons and grandsons and 
is devised by will to one of the owner’s sons remains 
after devolution self-acquired property and does not 
become the joint property of the devisee and his sons. 
Jugmohandas Manguldas v. S>r Manga! das Rathw 
bhoy, X L. R. 10 Rom. 528, followed. Tara 
Chand v. Reeb Ram, 8 Mad. JET, C, 50, and 
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cluded. 

Muddun Gopal ThaTcoor v. Ram Ruksh Pandey, $ 
W. R. 71, dissented from. Sernble , also, that 
where the sons of a Hindu father, apparently mem- 
bers with their father of a joint Hindu family, took 
under their ^ father’s will properly acquired by him 
under the will of his father, devised to them separately 
by name ; but continued to live in the manner of a 
joint Hindu family and tieated at all events the 
immoveable property for a series of years in all res- 
pects as if it were joint ancestral property, the pro- 
perty so devised remained separate property accord- 
ing to Hindu law* Appovier v. Rama Siibba 
Aiyan, 11 Moo. I. A. 75, and BaVkishen Ras v. 
Ram Rarain Saha, L. R. 30 I. A. 139 > 
referred to. Pabsotam Bao Tantia v- Janki Bai 
(1907) .... I. L. R. 29 All. 354 

10. — MitaJcsha ra — Joint family — Ancestral 
property — Property inherited from maternal 
grandfather . — Held, that a son in a joint Hindu: 
family does not acquire by birth an interest jointly 
with his father in property which the latter inherits 
from his maternal grandfather. Yythmatha Ayyar 
v. Yeqgia Rarayana Ayyar, I. L. R. 27 Mad. 
382, dissented fiom. Sudarsanam Maistri v. Rar* 
simhulu Maistri, l. L. R. 25 Mad. 149 , discussed. 
Venkayyamma Garu v. Yenkataramanayyamma 
Bahadur Garu , X L. R. 25 Mad. 678 ; Karuppai 
Rachiar v. Shankar a nar ay anan Chetti], 1. L. R . 
27 Mad. 300 , and Chatturbhooj Meghji v. Rha - 
ram si Raranji t X X. R. 9 Rom . 438, referred to. 
Jamna Prasad v. Bah Partap (1907). 

I. L. R. 29 AIL 60T 

11. — Joint family — Minor — Right of minor 

member of a joint family to sue for partition . — 
Reid, that a minor member of a joint Hindu family 
may institute a suit for and obtain partition of his 
share in the 30 mt family property if there exist 
circumstances such as, in the interest of the minor, 
render it advisable that his share should be set aside 
and secured for him. Bhoea Nath v. G-hasi Bah 
(1907) .... I. L . R. 29 AIL 37a 

12. — Regotiable Instruments Act (XXVI of 
1881), ss. 4,26 , 27, 28 — Joint Hindu family, 
liability of — Promissory note executed bykarta-— 
Family necessity — Liability of other members — 
Agency. — Where the kart a of a joint undivided’ 
Hindu fumily borrows money on promissory notes, 
for the purpose of a 3 oint family business or to meet 
a joint family necessity, the creditor can recover the- 
money from .all the members of the joint family, 
although they were not all parties to the notes^ 
Ss. 26, 27, 28 of tbe Negotiable Ins ruments Act 
refer to cases of ordinary agency. Krishna Ayyar 
v. Krishnasami Ayyar , I. L. R. 23 Mad, 597 ; 
Ragendra Chandra Bey v. Amar Chandra Kundu, 
7 C. W. N> 725, referred to. Baisnab Chandra 
De v. Bamdhon Dkor (1906). 11 C. W. IT. 139* 

HINDU LAW-MAINTENANCE. 

1. — Maintenance, decree ftfr— When suck decree 
can be executed after death of person -against whom- 
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eluded . ' 

it is passed against other members of joint family . 
— A decree for maintenance obtained against a mem- 
ber of an undivided family, can, after bis death, be 
executed against joint property in the hands of other 
members, if the member agamst whom the decree 
was passed, was sued as representing the family or 
if the decree created a charge on the joint family 
^property. Muttia v. Virammal , X X. R. 10 Mod. 
283, referred to. Subbanna Bhatta v Subbanna 
(15)07) . . . . IL.B, 30 Mad. 324 

HINDU LAW — PARTITION. 

1. — Joint family — Partition— Partition deed 

giving certain advantages to minor member of 
family — Right of person so benefited to sue on deed 
— Act No f I of 1877 (Specific lletief Act), s. 23 
(c). — By a deed of partition executed by the adult 
members of a joint Hindu family it was agreed that 
a certain minor member of the family, represented m 
the execution of the deed by his father, should receive 
'a certain share in a particular village “ by right of 
primogeniture,” and the agreement fuither recited 
that the member m question had been put into pos- 
session of the share allotted to him It was further 
agreed .that, inasmuch j.s the property thus dealt with 
was subject to two mortgages, the other members of 
*tbe family would be responsible for the payment cf 
•the mortgage debts and would indemnify the reci- 
pient of the mortgaged property in case of proceed- 
ings being taken against such property for satisfac- 
tion of the mortgage debts. Meld, on suit by the 
minor (after attaining majority) to compel reimburse- 
ment by the other members of the family, that the 
partition deed was enforceable in favour of the 
plaintiff, just as much as, if just and equitable, it 
would have been binding upon him, and that the 
.plaintiff was entitled to sue for any benefit which 
the deed purported to secure to him. Annamah 
-Chetti v. Murugasa Ohetty , X. R. 30 X A. 220, 
amd Gandy v. Gandy, L. R. 30 Ch. Z>, 57, referred 
-to. Meld, also, on a construction of the partition 
deed, that the plaintiff was also entitled to sue having 
regard to the terms of s. 23 (c) of the Specific Belief 
?Act, 1877. Awabh Sarju Prasad Singh v . Sita 
Bam Singh (1906) . . I. L. B. 29 AIL 37 

2 . —Partition — Effect of partition of family 

property between two branches of the family with - 
«. out specification of individual shares of one 
branch. — By an award the property of a joint Hindu 
family consisting of an uncle and two nephews was 
partitioned, one share being allotted to the uncle and 
✓one to the nephews, but nothing was said as to the 
‘shares to he taken by the nephews individually, nor 
idid they express any desire to separate. Held, that 
.the presumption was that the share of the nephews 
✓etUl continued to be joint property so far as they 
^wer a concerned. JB'alJcishan Das v, Ram Narain 
Sahu, X X. -2. 30 Calc. 738, distinguished. Dur- 
g-a Dei v. Baimakund (1906). . 

II L. It; 29 AH. 93 

3. — Right of representation — Divided son as 
mearest sapinda-does-not exclude divided grandson 


HINDU LAW —PARTITION — continued. 

or great-grandson. — Partition does not annul the 
filial relation nor the right of succession incidental to 
such relation. The right of divided sons, grandsons 
and great-grandsons of the last male owner to suc- 
ceed to his divided property, is the same as in the 
case of undivided family property. The right of 
representation exists equally in the former as in the 
latter case, and the divided son will not, on the 
principle of the exclusion of remoter by nearer sa- 
pindas, exclude the divided grandson in the succes- 
sion to divided property of the ancestor. Ramappa 
Naichen v. Sithammal, X X. R. 2 Mad 134, 
referred to. Muthuvaduganatha Tevar v. Peria- 
sami, I. L. R. 16 Mad. 15, referred to. MARU- 
dayi v. Doraisahi Karambian (1907). 

I. L. R. 30 Mad. 348 

4. — Expenses for ceremonies of brother's sons — 
Share of stepmother — Value of stndhan to be de- 
ducted from share — Expenses for ceremonies of 
grandchildren . — In a suit for partition brought by 
a Hindu against bis father and brothers, the brothers 
are entitled to have set apart from the family pro- 
perty a sum sufficient to defray the expenses of their 
prospective thread, betrothal and marriage ceremo- 
nies, such sum to be calculated according to the 
extent of the family property. A father’s wife is on 
such partition entitled to a share equal to that of a 
son but from her share must be deducted the value 
of any stridhan received by her as a gift from her 
father-in-law or husband The children of a brother 
on such partition are not entitled to any sum for the 
performances of their prospective thread, betrothal 
or marriage ceremonies. Jairam v. Hathu (1906). 

I. L. It. 31 Bom. 54 

5. — Mother's share on partition — * Hindu law — 
Dayabhaga school — Life interest — Application 
for execution of decree by her executor — Refusal — 
Appeal — Civil Procedure Code (Act XIV of 
1882), ss. 232, 244 — Under the Hindu law, accord- 
ing to the Bengal bchool, when upon partition a share 
is given to the mother she gets it simply in lieu of, 
or as provision for her maintenance and not because 
she is a coparcener in the estate, and the share reverts 
upon her death to her sons out of whose portion it 
whs taken Kedar Nath Ooondoo v. Henpangini 

cDassi, X X. R. 13 Calc. 336, 340 , Sorolah 
Dossee v, JB hooban Mohan Neogi, I. X. R. 15 Calc. 
292 x and Hemangini Dasi v. Kedar Nath 
Kundu, I. X. R. 16 Calc. 758, followed. 
Hridoy Kant Bhattaoherjee v. Behari Lai. 
Moqkerjee (190 1) . . 11 C. W. N. 239 

0 . — Partition amongst sons-— Mother's share 
reverts on death to sons —When the Hindu law 
prescribes a share being allotted to a woman upon a 
partition after her husband’s death, it is a share 
given to her simply in lieu of maintenance and such 
share reverts, according to the Bengal school, upon 
her death to those heirs of her husband out of whose 
portion the share was taken. Tripura Sunbari 
Deri t>. Dakshina Mohuh Roy (1906). 

11 C. W, N. 608 

7 . — Joint Hindu family— Right of minor mem* 
her of a joint family to 'sue for partition.*— HeH, 
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that a minor member of a joint Hindu family may 
institute a suit for and obtain partition of his share 
in the joint family property if there exist circum- 
stances such as in the interest of the minor render it 
advisable that his share should be set aside and 
secured for him. Bhola Nath v. Ghasi Ram 
;(1907) * X. L. R. 29 All. 373 

8. — 'Right to partition — Joint family — Mitak~ 
shara law — Gift to daughter out of joint property 
— Gift out of income — Held, that partition of the 
property which was asked for in case the plaintiff 
had no exclusive right to it was rightly refused by 
the Courts m India. Bachoo v. Mankobebai 
(1907) . . . I. Xj. R. 31 Bom. 373 ; 

L. R. 34 I. A. 107 


HINDU DAW — REVERSIONERS. 

1 , — Agreement to divide reversion ufhen it should 
fall in, creates no vested right, but only right to 
claim specific performance , — Three brothers, 8j R 
and K and their father made an arrangement which 
amounted to a division of the family properties. 
The father and R and K continued, however, to live 
together. The father died first and then R, leaving 
him surviving A, his widow, and B, his daughter. A 
and B did not claim JR’s share, but were content with 
maintenance. There was, however, no surrender by 
A of her rights. 8 and K entered into an agreement 
between themselves to the effect that K should enjoy 
it’s share and maintain A and B, 8 being given a 
small piece of land at once, and that after A’s death 
4 8 was to take half of R ’ s share. B* died unmarried 
in A’s life-time and 8 predeceased A who died in 
1891. 'In a suit brought in 1901 by the son of 8 to 
recover one-half share of R’s property : Held 
(Wallis, J., dissenting), that K and 8 were expect- 
ant reversionary heirs and the agreement between 
them was in effect to divide the reversion when it 
should fall in The right of K as such presumptive 
reversionary heir was incapable of transfer on the 
principle embodied in s. 6 of the Transfer of Pro- 
perty Act, and the agreement did not operate to vest 
any property in 8 as from the date of agreement and 
the suit was not therefore maintainable Per Bod- 
dam, J .— The agreement gave only a right to claim 
specific performance thereof when the reversion 
should fall in, which right became baned as it was 
not enforced within the statutory period after the 
death of the widow. Per Wallis, J.— The widow 
not having claimed her husband's share and having 
-contented herself with maintenance, 8 and K were 
not in the position of expectant heirs, although the 
widow by asserting her right might have reduced 
them to that position. Under the circumstances, the 
agreement was something more than a mere contract 
on the part of K to convey to $ a half share on the 
widow’s death. The effect of the agreement was to 
give 8 a vested interest in a half share in the lands 
to take effect in possession on the widow’s death and 
the suit was therefore maintainable. Pindipeolu 
SOORAPABAJIT v . PlNDIPBOLTT VeERABHALRULTT 

(1907), * . . I. X,. R. 30 Mad. 486 


HINDU LAW — STRIDHAN . 

1, — Stridhan — Succession — Property inherited 
by daughter from her father — Devolution . — Under 
the Mitakshara law, as interpreted m this Presidency* 
the daughter takes an absolute interest in property 
inherited from her father and, on her death, it devol- 
ves on her daughter in preference to her son. Guv 
lappa v. Taya w a (1907) . I. Xi. R, 31 Bom, 453 

2. — Partition — Stridhan — Share of stepmother 
— Value of stridhan to be deducted from share 
— Expenses for ceremonies of grandchildren. — In 
a suit for partition brought by a Hindu against his 
father and brothers, the brothers are entitled to have 
set apart from the family property a sum sufficient 
to defray the expenses for their prospective thread, 
betrothal and marriage ceremonies, such sum to he 
calculated according to the extent of the family 
property. A father’s wife is on such partition 
entitled to a share equal to that of a son, but from 
her share must he deducted the value of nny stridhan 
received by her as a gift from her father-in-law or 
husband. Jairam v. Nathtt (1906). 

I. B. R. 31 Bom. 54 

HINDU DAW— SUCCESSION. 

1. — Grihast Goshains — Succession — Custom — 
Adoption of chela by widow of deceased Goshain . 
— The plaintiff set up a custom as prevalent amongst 
the Grihast Goshains of Hardwar and other places 
adjacent in the United Provinces whereby the widow 
of a deceased Goshain was entitled with the concur- 
rence of the elders of the sect to adopt a chela and 
successor to her deceased husband. Held, on the 
evidence, that such custom was not established. Ra« 
malalcshmi Ammal v. Sivanantha Perumal Sethu - 
rayar, Id Moo. I. A . 570 ; Khug gender Harain 
Chowdry v. Sharupgir Oghorenath, I. L . R. 4 
Calc. 543, and Govind Doss v. Ramsahoy Jemadar, 

1 Fulton 217, referred to. Semble : that the sect of 
Grihast Goshains living mostly in these provinces at 
Hardwar, Debra Dun and other adjacent places are 
subject generally to' the ordinary rules of Hindu law. 
Collector of Dacca v. Jagat Chunder Goswami, I, 
L. R. 28 Calc. 608, referred to. Chhajjtt Gib v. 
Diwah (1906) ... I. D. R. 29 AH. 109 

2. — Right of representation — Divided son at 
nearest sapmda does not exclude divided grandson 
or g re at-grandson*—" -Partition does not annul the 
filial relation nor the right of succession incidental 
to such relation. The right of divided sons, grand- 
sons and great-grandsons of the last male owner to 
succeed to his divided property, is the same as in the 
case of undivided family property. The right of 
representation exists equally in the former as in the 
latter case, and the divided son will not, on the prin- 
ciple of the exclusion of remoter by nearer sapindas, 
exclude the divided grandson in the succession to 
divided property of the ancestor. Ramappa Haic* 
Teen v. 8ithammal, X. L. R. 2 Mad . 184, referred 
to. Muthuvaduganatha Tevar v. Periasami , J. X. 
R. 16 Mad. 15, referred to, Marulayi v. Dorai- 
SAMI KARAMBlAtf (1907). 

I^D. R. 30 Mad, 348 
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HINDU DAW— WIDOW. 

1. — Hindu widow — jEffeci of relinquishment of 
the estate by a widow in favour of the present 
reversioners — A Hindu widow in possession of a 
widow's estate in property of her deceased husband, 
-a separated and childless Hindu, relinquished posses- 
sion thereof to two persons who at the time were the 
next reversioners, they agreeing to pay her a mainte- 
nance allowance ; but it did not appear that she 
intended to make them, if she could, full owners of 
the property, although certain incorrect recitals in 
the agreement entered into by the widow, when she 
gave possession of the property, might have lent 
colour to this suggestion. Both the persons thus put 
into possession predeceased the widow. Heidi that 
the nearest reversionary heir to the widow's late 
husband was entitled to succeed on the death of the 
widow Qucere . whether in these provinces a Hindu 
widow can accelerate the estate of the heir by con- 
veying absolutely and destroying her life estate ? 

J Behan Lai v. Madho Lai Ahir Qayawal, I. L. 
R. 19 Calc. 236, and Ramphal Bat v. Tula Kuari , 
X L. R. 6 All. 116, referred to. Raj Kishobe v. 
Ditbga Chaban Lae ( 1 906) . I. L. B. 29 All. 71 

2. — Mitakshara — MayuTcha — Succession — Co- 
widow’s interest tn the property of their deceased 
husband — Might of assigning her share — Partition 
— Alienation of her share — Valid during her life- 
time — Survivorship . — It is the right of each of the 
co-widows to enjoy her deceased husband’s property 
by partition inter se, both under „ the Mitakshara 
and the Mayukha. She can, therefore, assign her 
share to anyone she chooses ; and if she has already 
obtained her share by partition, she can alienate that 
share. But in either case the assignment or aliena- 
tion cannot take effect or have validity beyond her 
life-time. It is good as long as she lives : and, on her 
death, her interest in the property ceases and the 
share goes to the surviving co- widow or co-widows 
as the case may he. Habi v. Vitai (1 907'. 

L L. B. 31 Bom. 560 

3. — Reversioner bound by decree obtained against 
widow without fraud or collusion , though without 
« contest — Alienation by one of several widows not 
invalid ipso facto, — A decree on a claim binding on 
the inheritance though obtained without contest 
against the widow in possession is binding on the 
reversionary heir in the absence of fraud or collusion. 
The widow as representing the estate is not hound to 
Taise any defence when she is satisfied that the debt 
is really due An alienation by one of two co-widows 
is not ipso facto invalid with reference to the interest 
of the other co-widow or of persons interested in the 
reversion. Sttbbammae v. Avupaiyammal (1906). 

I. L. B. 30 Mad. 3 

" 4* — Reversioner — Suit — Limitation Act (XV of 
1877 ), Sch. II, Arts. 91, 141 — Immoveable property 
* — Lease by Hindu widow for a term extending 
beyond her life — Reversioner's right of election to 
affirm it or treat it as a nullity — \ suit by a re- 
versioner on the death of a Hindu widow to recover 
immoveable property of her husband, of which, she 
was in possession for a widow's estate as his heir, 
and of which she had granted a lease for a term 
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extending beyond her own life, is governed by the 
12 years’ period of limitation provided by Art. 141 
of Sch. II of the Limitation Act, and not by the 
three years’ period prescribed by Art, 91 A Hindu 
widow is the owner of her 'husband’s property subject 
to certain restrictions on alienation, and subject tp 
its devolving upon her husband’s heirs upon her 
death. Her alienation is not absolutely void, but it 
is pnm& facie voidable at the election of the rever- 
sionary heir, who may affirm it or treat it as a 
nullity without the intervention of any Court, there 
being nothing to set aside or cancel as a condition 
precedent to his right of action, The institution of a 
suit for possession shows his election to treat the 
alienation as a nullity ; and in such a suit it is 
therefore unnecessary for him to ask for a declara- 
tion that it is inoperative. Bijoy Go pal Mttkebji 
v. Kbishna Mahishi Debt (1907). 

I. L. B. 34 Calc. 329 ; L. B. 34 I. A. 87 

5. — Widow — Alienation — Suit by reversioner to 
set aside the alienation — Limitation - Limitation 
Act (XV of 1S77), Sch , II, Art. 91.- The plaintiff 
sued in 1904, as a reversioner, to recover possession 
of property from the defendant to whom it had been 
given by way of gift in 1894 by the widow of a 
preceding owner It was found by both the lower 
Courts that the alienation was not justified by any 
necessity recognised by Hindu law. The defendant 
pleaded that the suit was barred by limitation. 
Held, that it was not open to the defendant to rely 
on Art 91 of the Limitation Act (XV of 1877) as a 
bar to the suit. Hanhar Ojha v. Dasarathi Misra, 
I. L. R> 33 Calc. 257, followed. Rakhmabai 
KESHAV liAGHUNATH (1906). 

I. L. B. 31 Bom. I 

6. — Service inam — Alienation by widow. — A 
Hindu widow cannot alienate beyond her own life- 
time service inam enfranchised m her name under 
Madras Act IV of 18H6. Pingala Lakshmipathi 
v. Bommibeddipaeei Chalamayya (1907) 

- I. L. B. 30 Mad. 434 

HINDU LAW— WILL. 

1. — Will — Direction to accumulate, when valid — - 

Charitable bequest. — In Hindu Law, a direction to 
accumulate is not per se illegal, and such a direction 
should he given effect to, if it is not void as Against 
public policy, nor given for an illegal object, nor 
otherwise inconsistent with Hindu law. Amrtto 
Lall Dutt v. Surnnmoni Dasi, I. X. R. 25 Calc. 
662, followed A direction to spend income in feed- 
ing poor, indigent Hindus is a valid charitable be- 
quest under Hindu law. Dwarkanath Rysack v. 
Rurroda Persaud Rysack, I. L. R. 4 Calc. 443, 
referred to. Rajendba Lall Agabwalla v Raj 
Coomabi Dabi (1906 j . . I. L. B. 34 Calc. 5 

2. — Revocation — Will of self acquired property 
of Hindu testator not revoked by birth of posthu- 
mous son — Hindu Wills Ad (XXI of 1870), ss. 2 
and S — Indian Succession Act (X of 1865), ss.56 
and 57 — Under ss. 2 and 3 of the Hindu Wills 
Act and s. 57 of the Indian Succession Act, ct will to 
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■which the Hindu Wills Act applies can be revoked 
only inthe modes provided in s, 57 of the /Succes- 
sion Act, — The incorporation of s. 5-7 of the Indian 
Succession a ct in the Hindu Wills Act and the enact* 
ment of the provision of s. 3 of the latter A ct show 
-clearly that the Legislature intended that the rule 
of revocation by a change of circumstances should 
not be applied to the wills of Hindus. S 57 of the 
Succession Act is exhaustive, as it provides that a will 
•shall not be revoked except in certain ways. Wills 
of Hindus to which the Hindu Wills Act applies, 
can be revoked only in one of the modes, excepting 
marriage, provided in s 57 of the Succession Act. A 
will by a Hindu of self-acquired property to which 
the provisions of the Hindu Wills Act apply, is not 
therefore revoked by the birth of a posthumous son. 
The same rule must be applied m the case of wills not 
governed by the Hindu Wills Act, as to apply a differ- 
ent rule to them will be inconvenient as well as illo- 
gical. Sbbba Reddi v, Dobaisami Bathen (1907) 
I. L. R. 30 Mad. 369 

3 — Will — Endowment — Shebaitsh/p — Validity 
- of bequest — Intention of foundress — V sage — Cus- 
tom: — Where the intention of the foundress of a 
private religious endowment was that all her lineal 
descendants sliQuld hold the debutter property and 
jointly perform the worship of the idol, and the 
testator (one of her descendants) bequeathed t)iQ pal a 
or turn of worship to his wife and on her demise to 
one of his two nephews, grandnephew and their lineal 
descendants to the exclusion of the other nephew : 
Reid, that the bequest was not in accordance with 
the intention of the foundress, nor the Hindu Law ; 
and that there was no established usage or practice 
in the family to justify it. The office of shebait is 
not divisible except by custom. Rajxshwab Mux- 
xiok v. Gopeshwab Mtjllick (1907). 

I. L. R. 34 Calc. 828 

4.— Charitable bequest — Request to 1 Dharma’ 
void,- — One Q by bis last will and testament bequea- 
thed certain properties to his daughter in the follow- 
ing words : — “ They (the executors) shall deliver all 
other properties to her on her attaining proper age 
(i.e.,) 18 years, my daughter shall use and enjoy the 
properties for her life. These properties shall, after 
her, be taken by her issue. In case my daughter may 
not perchance have any such issue, she should dispose 
of" as she pleases all the properties, she may have. 
In case she, per chance , being shot-lived die before 
so attaining her age, the executors shall utilise 
those properties for JOharmam P The daughter died 
issueless before attaining majority. The plaintiff, 
•one of the executors, and the next heir of the deceased 
R, brought this suit for declaring the bequest to 
Dharma * void and to declare the right of plaintiff 
to succeed to the properties bequeathed to the 
daughter. Mb Justice Bodd am held the bequest to 
*Dharmam > void and decreed* the plaintiffs claim. 
On appeal. Held, Her Chief Justice. — The bequest 
to * Dharmam* is void. Runchordas Vandrawon - 
das v. Parvatibhai, L, R. 26 I. A, 71, followed. 
Per Subbahkahia Ayyab, J, — The word c Dhar- 
mam ’ w hen used in connection with gifts of pro- 
perty by a Hindu has a perfectly well-settled mean- 


HINDTX LAW— WELL — concluded, 

ing and connotes ishta and poorta donations. The 
word is a compendious term referring to certain 
classes of pious gifts, and is not a mere vague and 
uncertain expression The testator must be presumed 
to have used the word with reference to the definite 
objects inculcated by shastraic precepts and well 
known to the people and therefore the gift to ‘Dhar- 
mam’ is not void for indefiniteness. Paethasaba- 
thy Pilxai v. Thiettvengada Pixxat (1907). 

L L. R. SO Mad. 340 

5, —Mitakshara — Will, Construction of — Pro- 
perty devised to wife as “ malik” — Estate taken 
by widow . — Where a Hindu governed by the Mitak- 
shara law devised immoveable property to his wife 
stating that she would be the "malik” of the .pro- 
perty after his death, it was held that the word 

malik 99 imported an absolute proprietary interest, 
and that, in the absence of any indication of a con- 
trary intention on the part of the testator, the widow 
took an absolute, and not merely a life estate in the 
properly so devised Surajmani v. Rabi Nath, J. 
L. R. 25 All 351, dissented from Jamna Das v. 
Ramautar Pande, I. L . R, 27 All. 364 , distin- 
guished Lala Ramjewan Lai v. Dal Koer, L L+ 
R. 24 Calc . 406, Lalit Mohan Singh Roy v. Chuk - 
Tcun Lai Roy , I. L. R, 24 Calc, 834, and Raj Na- 
ram Bhadury v. Asutosh Chuck erbutty , L L . R „ 
27 Calc. 44 and 649, followed. Pad am Lax v. 
Tek Singh (1906) . . I. L. R. 29 AIL 217 

6. — Title acquired under will of deceased wife 
— Property devised subject to mortgages — Compro* 
mise oj claims of reversioners to estate of wife's 
father — Nature of devisee's title not thereby 

altered . One Munni Lai died leaving certain pro- 
perty, of which his widow Jasoda Kunwar took 
possession. Jasoda Kunwar died leaving the pro- 
perty by her will to her daughter Anpurna, who also 
Jhed after making a will leaving the property in 
question to her husband Ham Shankar Lai. Both 
the wills provided that the devisee was to pay off 
certain incumbrances existing on the property. 
After the death of Anpurna the property was 
claimed by the reversionary heirs to Munni LaPs 
estate, but this claim was settled by a compromise by 
which Ram Shankar Lai gave certain land to the 
claimants in consideration of their entirely with- 
drawing their claim to the rest of the property. 
Reid, that the compromise did not convey to Ram 
Shankar L al the title of the reversioners ; but that 
be took under the will of his wife and could not 
therefore raise any defence to a suit for sale brought 
by the mortgagees which Jasoda Kunwar or Anpur 
na could not themselves have raised. Rani Mew 
Kunwar v. Rani Rulas Kunwar , L. R. 1 1, A. 
157 ; Gobmda Krishna Naram v. Abdul Qayyum, 
I. L . R. 25 All . 546, and Bache Kunicar v. Dhar - 
amdas , I . L. R . 28 All. 352, referred to. Ram 
Shaneab Lai v . Ganesh Pbasab (1907). 

I. L. R. 29 All. 451 

HINDU WIDOW. 

See Hindu. Law— Alienation — Widow. 

I. L. R. 29 All. 331 
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See Limitation Act (XV op 1877), Sch, 
II, Art, 125 . I. L. R. 29 All. 239 


•pTlsmTT WIDOWS’ RE-MARRIAGE ACT 
(XV OF 1856). 

s. 2 — 

° — Hindu widow — Re-marriage permitted by 
fules of caste — Widow not deprived of property of 
her first husband . — Where the rules of her caste 
recognise the right of a fci indu widow to remarry, a 
re-marriage has not the result of divesting her of the 
property of her first husband. J Ear Saran Has v. 
Nandi, I. L. R. 11 All. 330 ; Hharam Has v, Hand 
LaU WeeTcly Notes , 1839 , p. 78, and Ranjit v. 
Radha Rani, I. L, It. 20 All. 476, referred to. Q 
died, leaving a widow T and a mother K. T, being 
permitted to do so by the custom of the caste, 
married again. T transferred her interest in her 
first husband’s property to D and S. K purported 
'to sell the same property to L, who mortgaged it to 
AT P and N R. Held, *on suit by H and S for 
recovery of the property transferred, that the plain- 
tiffs were* not bound to reimburse the defendants (K, 
H and V s mortgagees) in respect of any debts of Q 
which they might have paid. Khuddo v. Durga 
Prasad (1906) . . I. Jj. R, 29 All. 122 

HINDU WILLS ACT (XXI OF 1870). 

s ss. 2, 3— 

See Hindu Law — Will. 

I. L. R. 20 Mad. 389 

"HOLDING OVER” PRESUMPTION 
OF. 

See Ejectment, Suit eor. 

I. L. R. 34 Calc. 396 

HUSBAND AND WIFE. 

See Hindu Law. 

See Restitution op Conjugal Rights. 

I. L. R. 34 Calc. 971 

1 . — Suit for restitution of conjugal right — Suit 
by an excommunicated member of a caste — Mussal - 
man Kkarwa community of Broach — Custom . — The 
plaintiff, an excommunicated member of the Mussal- 
man Kharwa community of Broach, sued his wife 
(defendant No. 1) for restitution of conjugal rights. 
At the time of their marriage, the parties were mem- 
bers of the caste j but subsequently the plaintiff was 
~ excommunicated from his caste. The defendant 
contended that she should not be compelled by the 
Court to go and live with him as his wife before the 
plaintiff was re-admitted into the caste : Held, up- 
holding the contention, that at the time of marriage 
she was not only a Mahomedan by faith but also a 
member of the Kharwa community ; occupying that 
status, she married the plaintiff. It was, therefore. 
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of the essence of the marriage contract that they 
married because they were members of that particu- 
lar community aud they must he regarded as having 
entered into the marital relation on the basis of that 
status. Bai Jina v. Kharwa Jina (1907). 

L L. R. 31 Bom. 366 

2 . — Implied authority of wife to pledge husband’s 
credit when rebutted . — The presumption of implied 
authority on the part of the wife to pledge her 
husband’s credit for necessaries may be rebutted by 
proof of circumstances inconsistent with the exist- 
ence of such authority. Mahomed Sultan Sahib 
v. Horace Robinson (1907). 

I. L. R. 30 Mad, 543 

I 

IDOL. 

-public worship of— 

See Processions. 

I.L.R. 30 Mad. 185 ; 
I».R. 34 I. A. 93 

IMMOVEABLE PROPERTY. 

transfer of— 

See Lis Pendens. . 11 O. W, N, 828 

IMPARTIBLE ESTATE. 

— Succession Certificate Act (VII of 1S89J— 
Successor to impartible zamindari not entitled to 
recover debts due to his predecessor without a 
certificate under the The successor to an 

impartible estate is not a co-owner with his prede- 
cessor in the moneys dne to the latter before his 
death. He derives his title to such debts only at 
the death of his predecessor, as part of such 
predecessor’s effects and cannot recover them without 
obtaining a certificate nnder Act VII of 1889, The 
rule of succession in impartible estates is based on 
a theoretical co-parcenary and not on any actual 
unity of interest between the predecessor aud his 
successor, and this theoretical community of interest 
can be applied only for the purpose of determining 
the succession and for no other purpose whatsoever. 
The Fiitapore Case, I. L. JR. 22 Mad . 397 , 
referred to. Observations of Sankakan Nair, J., in 
Nachiappa Chettiar v. Chinnayasami Haider, 
I. L. R. 29 Mad. 459, considered and not followed. 
Kali Krishna Sarkar v. Raghunath Heb , I. L . R . 
31 Calc. 224, not followed. Rajah oe Kalahabti 
v . Acjhigadu (1905) , I. L. R. 30 Mad. 454= 

IMPRISONMENT. 

See Pause Imprisonment. 

- — nature of— * 

- — Civil Rrocedure Code (Act XIV of 1882) r 
is 359 — Imprisonment, whether to be simple or 
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rigorous — Omission to specify the nature of the 
imprisonment when passing order under s 359 — The 
power to subsequently declare it to be rigorous — 
Jurisdiction's. 622, Civil Procedure Code. — Tlie 
imprisonment ordered under s. 359, Civil Procedure 
Code, may be either simple or rigorous, but the nature 
of the imprisonment must be specified when the order 
is made. G Government v. Radhoo Charan Ash, IS 
W. It. Cr. 3, referred to. When the Judge in 
passing orders under s. 359, Civil Procedure Code, 
omits to state whether the imprisonment awarded is 
to be simple or rigorous, it must be taken to be 
simple imprisonment. After the J udge has made an 
order under s 359, his power under that provision of 
the law is exhausted and he has no jurisdiction subse- 
quently by an administrative order passed without 
notice to the petitioner to determine that the 
imprisonment is to be rigorous. If he does so, his 
order is liable to be discharged by the High Court 
in the exercise of its revisional jurisdiction. Sheikh 
Amib Ali v. Mathoo Sahoo (1907). 

11 C. W. N. 740 

IMPROVEMENTS. 

See Bengal Tenancy Act, s. 29 ( b ). 

11 C. W. N. 62 

INAM. 

— Madras Enfranchised Inams Act (IV of 
1866 j — Service mam enfranchised in ividow’s name 
under Act IV of 1866 not alienable by widow 
beyond her own life-time. — The enfranchisement 
of a service mam does not involve a resumption by 
Government and a fresh grant in favour of the 
persons named in the title-deed. It disannexes the 
inam from the office, converts it into ordinary 
property and releases the reversionary rights of the 
Crown in the inam, hut does not confer on the 
persons named in the title-deed any rights in 
derogation of those possessed by other person in the 
inam at the time of the enfranchisement. Case law 
considered. Earayana v. Chengalamma, I. L. R. 
10 Mad. 1 , approved. Gunnaiyan v. KamaTcchi 
Ayyar , J. X. -S. 26 Mad. 339 , approved. A 
Hindu widow cannot alienate beyond her own life- 
time service inam enfranchised in her name under 
Madras Act IV of 1866. Pingala Lakshmipathi 
v . Bomhibeddipalli Chalamayya (1907). 

I. L. R. 30 Mad. 434 

INAMDARS. 

- — tenants under— 

See Landlobd and Tenant. 

I. L. R. 30 Mad. 502 

INCOME TAX. 

See Cess, assessment oe. 

II C. W. N. 1053 ; 

I. Ii. R. 35 Calc. 82 

See Mines. . I. I. R. 34 Calc. 257 


INCUMBRANCES. 

annulment of— 

See Landlobd and Tenant. 

I. L. R. 34 Calc. 298 

INDEMNITY. 

See Pbactice. I. L. R. 31 Bom. 465 

INDIGO FACTORY. 

See Landlobd and Tenant. 

I. Xi. R. 34 Calc. 718 

INFANT. 

See Guabdian. 

See Minoe. 

contract by — 

— Contract Act (IX of 1872), ss. 10, If 68. 
247 and 248 — Infant? s contracts, if illegal — Bond 
securing debts contracted during minority as well 
as sum advanced when adult, liability for — Eresh 
consideration — Infants Relief Act, 1874 (37 and 
38 Viet., c. 62), s. 2. —There is nothing unlawful in 
an infant’s paying for the property he has received 
and promised to pay for — only if he does not per- 
form his promise he cannot he compelled by law to 
pay. S, an infant, had a business in piece-goods in 
the course of which he had various dealings with X 
and became indebted to her for a sum of Rs. 7,374-4, 
the price of goods supplied to his business. After 
attaining majority, S executed a tumsooTc or bond 
by which he covenanted to pay back within one 
year, the above sum as well as a further sum of 
Rs.76-12 advanced to him at the time of the execution 
of the tumsooTc. Held, that S was liable for the 
whole amount secured by the bond. Kundan Bibz 
v. Sbee Nabayan (1906) . II C. W. N. 135 

INFANTS 5 RELIEF ACT, 1874 (37 & 38 
VICT., C. 62), s. 2. 

See Ineant. * « 11 C. W. N. 135 

INFRINGEMENT OF TRADE-MARK." 

See Tbade-mabk. 

I. It. R. 34 Calc. 495 

INHERENT POWERS. 

See Small Cause Coubts Act. 

I. Ii. R. 31 Bom. 45 

INHERITANCE. 

See Hindu Law. 

Se e Mahomed an Law. 

See Hative Chbistians. - 

I. Ii. R. 31 Bom. 25 

H * 
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INJUNCTION. 


INSOLVENCY. 


See Bhagdari and Narwadari Act. 

I. L. R. 31 Bom. 183 

See Municipality. 

I. L. B. 31 Bom. 37 


suit for — 


See Jurisdiction op Civil Courts. 

I. L. B. 30 Mad. 400 


1, — Jurisdiction — Jurisdiction of High Court in 
granting injunctions in 'personam — Injunction to 
restrain proceeding with suit in Bareilly Court — 
Civil Procedure Code ( Act XIV of 1882), ss. 492 , 
499 . — The plaintiffs, in a suit instituted in the High 
Court for money due on a balance of account, sought 
for an injunction to restrain the defendants from 
proceeding with a suit previously instituted in the 
Court of the Subordinate Judge at Bareilly, in which 
the present defendants sought to recover from the 
present plaintiffs a sum of money as balance due to 
themselves on the same account. Heidi that the 
High Court was competent to grant the injunction. 
The powers of the High Court to grant temporary 
injunctions are not confined to the terms of ss. 492 and 
493 of the Civil Procedure Code. Mungle Chand 
v. Gopal Bam (1906) . I. L. R. 34 Calc. 101 

2. — Jurisdiction — General equity — Jurisdiction 
of High Court — Injunction to restrain proceeding 
with Small Cause Court suit — Civil Procedure 
Code (Act XIV of 1882) , ss. 492 , 493— Specif c 
Belief Act (I of 1877), ss. 53, 54 and 55.— 
The plaintiff in a suit instituted in the High Court 
for specific performance of an agreement for lease of 
certain premises sought for an m]unction to restrain 
the defendant from proceeding with a suit instituted by 
the latter in the Small Cause Court for ejectment of 
the former from the same premises. Held, that the 
High Court has power under its general equity 
jurisdiction to grant an injunction of this character, 
independently of the Code of Civil Procedure. 
Jairamdas Ganeshdas v. Zamonlal Kissorilal , I. L. 
P. 27 Bom. 357, dissented from HuTcum Chand 
Bold v. Kamalanand Sing, I. L . P. 33 Calc. 927, 
Hart v. Grosser, 9 C W. H. 748, Mungle Chand 
y. Gopal Pam , I. L. P. 34 Calc. 101, referred to. 
Bash Behary Dey v. Bhowani Churn Bose 
(1906) .... I. L. R. 34 Calc. 97 


INSANITY. 

— Unsoundness of mind — Delusion — Knowledge 
of the nature of the act — Penal Code (Act XLV 
of 1860 J, s. 84 .— Where the accused cut his wife’s 
throat without any rational motive, and was captured 
at once without any attempt on his part to escape or 
offer resistance, and the evidence showed that before 
the commission of the offence he suffered from a 
failure of reasoning powers, and also that he enter- 
tained delusions as to dangers which threatened his 
wife : Held ,* that the facts proved unsoundness of 
mind which prevented the accused from knowing the 
nature of his act, and that s. 84 of the Penal Code 
applied. Did Gazi v. Emperor (1907). 

I* L, R. 34 Calc. 88 


See Ciyil Procedure Code, s. 836. 

I. L. R. 29 AH. 466 

See Insolvent Act (11 & 12 Vict , C. 21) 

— Undischarged insolvent mag sue for after - ~ 
acquired property . — An undischarged insolvent has, 
in respect of after-acquired property, moveable and 
immoveable, a right against all the world except the 
Official Assignee and may sue to recover such pro- 
perty if the Official Assignee does not intervene. 
Sriramulu Naidu v. Andalammal (1906), 

I. L. R. 30 Mad. 145 

INSOLVENT ACT (11 & 12 VICT., C. 

XXI), ss. 7, 24. 

See Contract. I. L. R. 34 Calc. 289 

INSPECTION OP DOCUMENTS. 

See Presidency Banks Act. 

I. L. R. 31 Bom. 319 

— Civil Procedure Code , $. 130 — Discretionary 
power of Court under s. 130 not interfered with on 
revision — Such power should he exercised with 
caution — The High Court will not in revision inter- 
fere where a lower Court, in the exercise of its dis- 
cretionary power, refuses inspection of documents 
produced before it under a sealed cover in obedience 
to an order under s. 130 of the Civil Procedure Code. 
The power of refusing inspection should, however, 
be exercised with great caution ; and the opposite 
party should he allowed to inspect and take copies of 
the documents when they relate to matters in issue, 
unless they are privileged in law, relate exclusively 
to the case of the party producing them and contain 
nothing supporting or tending to support the other 
side. Balamoney v. Eamasami Chettiar (1906). 

I. L. R. 30 Mad. 230 


INSTALMENTS. 

payment by— 

See Dekkhan Agriculturists’ Belie* 

Act . . I. L. B. 31 Bom. 120 

1. — Civil Procedure Code (Act XIV of 1882), 

s. 210 — Power of High Court to make its money 
decrees payable by instalments . — Under s. 210 of 
the Civil Procedure Code this Court has the power to 
make its money decrees payable by instalments. Per 
Curiam : The general impression prevailing in the 
minds of money-lenders in Bombay, as echoed in the 
plaintiff’s affidavit, that in all cases they can defeat 
the provisions of the Code as to payment by instal- 
ments and get a decree for immediate payment by 
avoiding the Small Causes Court and coming to this 
Court, is erroneous and needs to he corrected. Poma 
Dongra v. William Gillespie .(1907). 1 

L L. R. 31 Bom. 348 

2. — Decree payable by instalments — Bengal 
Tenancy Act (VIII of 1885) — Pent suit — Instab 
ment decree , power of Court to make — Civil Pvoce - 
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dure Code (Act XIV of 1882), ss. 210, 622 — Sigh 
Court's power of revision. — A decree for rent under 
the Bengal Tenancy Act cannot be made payable by 
instalments, s. 210 of the Civil Procedure Code 
not applying to such a decree. Where a Munsif 
made an order for the payment of the amount 
of rent decreed by instalments, he committed an 
error of law only and not an error in the exercise 
of his jurisdiction, within s. ,622, Civil Procedure 
Code. Shibh Nabain Mookebjee v . Baieuntha 
Nath Isab (1907) . . 11 C. W. N. 857 

INTENTION. 

See Penal Code (Act XLV op 1860), ss . 
304 AND 325 . I. L. R. 29 AIL 282 

See Penal Code, s. 456. 

I. L. R. 29 All. 46 

INTEREST. 

Col. 

1. Whebe no stipulation bob intebest 197 

2. On Mobtgage Decbees • . .193 

3. On Abbeabs oe Bent . . . 198 

4. Miscellaneous Cases . . . 199 

See Compound Intebest. 

LL. JR. 34 Calc. 150. 
See Contbact Act. 

I. L. R. 31 Bom. 348 
See Decbee. I. L. R. 34 Calc. 150 

See Dekkhan Agbicjultubists’ Reliep 
Act. . . I. Ii. R. 31 Bom. 450 

See Hindu Law. 

See Penalty. 

on mesne profits — 

See Valuation oe Suit. 

I. L. R. 34 Calc. 954 

pendente lite— 

See Valuation op Suit. 

I. L. R. 34 Calc. 954 

— * stipulation for — 

See Stamp-duty. 11 C. W. N. 1120 

1. WHEBE NO STIPULATION POB 
INTEBEST. 

1. — Interest — Hindu law — ‘Heitor wrong - 
fully withholding payment — Demand by creditor — 
Interest Act ( XXXII of 1839 ) — Indian Contract 
Act (IX of 1872). — l he plaintiff gued to recover a 
sum of money with interest from the date of demand 
from the defendant, who held the money in deposit 
for her. There was no agreement between the parties 
to pay interest. The first Court dismissed the claim 
as to interest : hut the lower appellate Court allowed 


INTEREST — continued. 

interest on the amount of the deposit from the date of 
the demand by plaintiff to the date of payment. The 
parties to the suit were Hindus governed by the law of 
Mitakshara. Held, under special circumstances, that 
interest may be awarded by Courts in India, by way of 
damages. Held, further, that under Hindu Law as it 
is to be found in the Mitakshara there is annexed to 
each contract of debt, in w hich there is no agreement 
to pay interest, the term or incident that such loss 
shall be made up by the debtor, if he wrongfully with- 
holds payment after demand : and that this incident was 
annexed to every such contract at the date when the 
Interest Act (No. XXXII of 1839) came into force. 
Held, further, that the parties being Hindus governed 
by the Mitakshara that constituted a special circum- 
stance justifying the award of interest. Hurropersaud 
Roy Chowdhry v. Shamcpersaud Roy Chowdhry , 
L. R. 5 I. A. SI, applied. Saunadanappa v. 
Shivbasawa (1907) . . I. L. R. 31 Bom. 354 


2. ON MORTGAGE DECBEES. 

2. — Transfer of Rroperty Act (IV of 1882), ss. 
86, 88 — Decree for sale on a mortgage — Rate of 
interest after date fixed for payment. — Where a 
decree for sale on a mortgage gives interest after the 
date fixed by the decree for payments of the mortgage 
debt, it is not necessary that such interest should be 
at the contractual rate. Rameswar Koer v. Maho- 
med Mehdi Hossezn Khan , I. D> R . 26 Calc. $9, 
and Sundar Koer v. Rai Sham Knshen , I. L. R. 
34 Calc. 150, referred to. Laohmi Nabain v. Hsian 
Dat (1907) . . . I. L. R. 29 AIL 322 


3. ON ABBEABS OF BENT. 

3. — Bengal Tenancy Act (VIII of 1885 ), s. 
169 — Rent — Interest — Pleading. — Where a land- 
lord applied under s. 1 69, cl, (c) of the Bengal Ten- 
ancy Act for getting the rent and interest due to him 
between the date of the institution of the suit and the 
date of the sale from the surplus sale-proceeds and 
the judgment-debtor raised no objection to it but ad- 
mitted the justice of the decree-holder’s demand : 
Held, that the decree-holder was entitled to get in- 
terest on rent. Ghosh, J'.-yReiit as used in cl. (c) 
s. 169 does not exclude interest. Be joy Chand 
Mohatab v . S. C. Mookebjee (1906). 

II C, W. N. 1106 

4. — Bengal Tenancy Act (Hill of 1885), ss. 54 (3) 
61, 67 — Tender of rent — Refusal — Deposit in Court 
if essential to stop interest — Tender how Jcept good,— 
Held by a majority of the Full Bench (HAmpini, A. 
C. J. t and Mittba, J., dissenting). — To stop interest 
on rent running in a case governed by the Bengal Ten- 
ancy Act a tender of rent which is improperly refused, 
need not be followed up by a deposit of rent in Court 
under s. 61, and such a tender, if kept good, is suffi- 
cient to stop interest running from the date of tender. 
A tender which has been validly made and improper Ij 
refused is kept good if the person who has made the 
tender has from that time always kept the money 

h 2 
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IN TEREST — concluded . 

ready to be paid on demand. Gyles v. Sail 
2 P. Wms. 378 , followed. Kripa Sindhtt Mttkebjee 
u. Annada Sttndabi Debi (1907). 

11 C. W. N. 983 ; I. L. R. 35 Calc. 34 

4. MISCELLANEOUS CASES. 

5 . — Negotiable Instruments Act (XXVI of 
1831), s. 80 — Act Xo. XXVIII of 1855 (Usury 
laws Repeal Act ) — Interest — Rate of interest — 
JXundis silent as to interest — Collateral contemporan- 
eous agreement fixing rate — In a suit on certain 
hundis which were silent as to interest, but as to 
which there was a collateral written agreement that 
they should hear interest at 30 per cent, per annum ; 
and it was found that this mode of dealing with inter- 
est by a collateral agreement and not on the face of 
the hundis was in accordance with the custom prevail- 
ing in the district, and among the class affected by the 
suit : Held, that by Act XXVIII of 1855, interest 
was recoverable at tbe rate agreed upon by the 
parties, and s. 80 of the Negotiable Instruments 
Act (XXVI of 1881) was not applicable. 
That section purports to confer a right to interest 
not to take away such a right otherwise existing, nor 
to deprive a plaintiff of a right to interest which he has 
acquired by contract. Ghanshiam Lalji v . Ram 
Nabain (1906) . . . I. L. R. 29 All. 33 ; 

1». R. 34 I. A. 6 

G.—JBengal Tenancy Act , s . 67 — Interest 
was claimed in the suit at a rate of more than 12 per 
cent, per annum on the basis of a kabuliyat executed be- 
fore tbe passing of the Bengal Tenancy Act, the tenant 
being proved to have acquired the holding by private 
purchase. Seld, that the stipulation as to interest 
must be given effect to. Tiltjk Chundba Ray v. 
Jasada Kumab Ray (1906)i , 11 C. W, N. 215 

INTESTACY. 

See Regulation No. V op 1799, s. 7. 

I. L. R. 29 All. 277 

INVALID SALES. 

See Sale in Execution op Lecbee. 


IRREGULARITY. 

See Civil Peocedube Code, s. 578. 

I. L. R. 29 All. 562 

^‘Execution op Lecbee, 

in serving notice— 

See Sale bob" Abbe abs op Revenue. 

I. L. R. 34 Calc. 381 


IRRIGATION. 

See Ripabjan Rights. 11 C. W. N. 85 


JAIGIR LANDS. 

See “ Malikana and Dustubat ” Gbanot 

11 C. W. N. 448 

JAINS. 

See Hindu Law — Adoption. 

I. L. R. 29 All. 495 

JOINDER OEJCAUSES OR ACTION. 

See Bengal Tenancy Act, ss. 30, 52. 

11 C. W. N. 1154 

See Causes of Action. 

See Misjoinder. 

JOINDER OF CHARGES. 

See Chaege. 

1 . — Criminal Procedure Code , ss 222, 233, 234 > 
235 — Three distinct offences pf criminal breach of 
trust and three distinct offences of falsifying 
accounts cannot be tried together. — It is illegal to 
try a person on a charge which alleges three distinct 
acts of criminal breach of trust and three distinct 
„ acts of falsifying accounts. S. 234 of the Code of 
Criminal Procedure will not apply, as the offences of 
criminal breach of trust and falsification of accounts 
are not of the same kind ; neither will s 235 cover 
the case, as the several offences cannot he said to- 
form part of the same transaction. King Super or 
v. Xathlal Bapuji, 4 Rom. L. R. 433, referred 
to. Although, under s. 222 of the Code of Criminal 
Procedure, a charge for the gross amount misappro- 
priated within a period of twelve months shall be 
deemed to he a charge of one offence within s 234 , it 
does not follow that the acts so charged should be 
considered to he one transaction within the meaning 
of s. 235 Ha si Yisvanathan v . Empebob (1907). 

I. L. R. 30 Mad. 328 

2 Joinder of charges— Cuminal Procedure 
Code (Act V of 1898), ss . 235, 307— One trans- 
action — Criminal Procedure Code — Reference 
against vet diet of jury — Sigh Court’s power and 
duty. — In a reference under s. 307, Criminal 
Procedure Code, although the High Court is hound 
in dealing with it to give due weight to the opinion 
of the Sessions Judge and the verdict of the jury, still 
it can decide for itself the question of guilt or otherwise 
of the accused. Where the accused was tried on 
seven charges - three of cheating, under s. 420, Indian 
Penal Code : two of forgery under ss. 466 and 468, 
Indian Penal Code, one of using as genuine a forged 
document under s. 471, Indian Penal Code, and one 
of cheating by personation under s. 419, Indian 
Penal Code : Seld, that under the circumstances of 
the case, the trial of the accused on all these charges 
was perfectly regular under s. 235, Criminal 
Procedure Code, as the offences with which the accused 
was charged all formed one transaction. Pirendrct 
Lai v. The. JEmperor, I. L, R. 30 Calc. 822, and 
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JOINDER OP CHARGES— concluded. 

Bhagwath Dial v. The Ming-JEmperor, 2 Cr. L J* 
34 , distinguished. The JEmperor v. Sherufalli 
AlUbhoy , X. L. B. 27 Bom . 135, referred to and 
followed. Emperor v. Sri Narain Prasad 

(1907) 11C.W.N.715 

3 . — Criminal Procedure Code ( Act V of 1898 )> 
ss. 233,537— Charge— One charge for three different 
offences , if legal — XJrror m form — Prejudice . — 
Where under an arrangement made with the 
concurrence of their pleaders the accused were jointly 
tried for three offences committed against 3 different 
persons on the same date and forming part of the 
same transaction, and there was framed one charge 
against them, instead of three, and it ran thus . 

(t That you on or about the 3rd J uly at B. com- 
mitted theft of paddy from the fields of (a) 
Srinath Das, (b) Jhumar Pramanick, (c) Lasker 
Pramanick, and thereby committed an offence 
punishable under s. 379 of the Indian Penal 
Code and within my cognizance” Held, that 
although strictly speaking three separate charges 
should have been drawn up in identical terms for 
the three offences under s. 379* Indian Penal Code, 
yet as m the one charge framed the three offences 
had been kept separate and were distinguished by 
the letters (a), (6) and (c), the error m framing one 
charge, was an error in form rather than in substance, 
and as such did not amount to an illegality but was 
an irregularity which would be cured by the provi- 
sions of s. 537, Criminal Procedure Code, unless it 
was shown that the accused had been prejudiced or 
that a failure of justice had been occasioned in 
consequence thereof. Q-ul Mahomed Sircar v. 
Chehai u Mandal, 10 C . W. N. 53, and Budhai 
Sheikh v. Tarap Sheikh , 10 C. W. N. 32, 
distinguished. Mohabuddi Maleta v. Jaw 
Nath Mandul (1908) • . 11 C. W. N. 54 

.JOINDER OP PARTIES. 

See Misjoinder. 

See Parties. 

, JOINT DECREE. 

See Ciyil Procedure Code, s. 317. 

I. L. R. 29 All. 557 

-JOINT F AMIDY. " 

See Ciyil Procedure Code, s. 13. 

I. L. R. 29 AIL 1 

See Hindu Law. 

See Parties. 

See Stolen Property. 

I. L. R. 29 AIL 598 

-JOINT* POSSESSION. 

— Lessees from Co-sharers— Joint owners — 
„ Separate leases by different co-sharers of lands in 
dheir exclusive possession — Bight of one lessee to 


JOINT POSSESSION — concluded* 

have 'joint possession with another — Bight to 
partition. — The owners of an ejmah mehaL severally 
leased out lands in the exclusive possession of each to 
different lessees. One of the lessees having obtained 
his lease in the bona fide belief that the land cohered 
by it belonged in its entirety to his lessor reclaimed 
and improved it, and was then sued by the other for 
joint possession. Held, that it would he inequitable 
to give the plaintiff the relief he asked for and his 
proper remedy was to bring a suit for paitition. 
Seed Ali v. Najab Ali (190d). 11 C. W. N. 143 

JOINT PROPERTY. 

See Co-sharer. 

See Criminal Procedure Code, s. 145. 

11 C. W. N. 512 

JOINT TENANT. 

See Landlord and Tenant — Rent. 

11 C. W. N. 1028 


JOINT TRIAL. 

— Joint trial of several distinct complaints — 
Illegality — Omission to take objection — Criminal 
Procedure Code (Act V of 1898), ss. 233 and 234 — 
Proprietor of a market, rights of— Itinerant stall- 
keepers, rights of—Ijaradar of a market, his right 
to prevent, the sale of foreign goods — Binding 
ijaradar down for exceeding his rights. — Where 
three persons laid three separate complaints against 
the accused alleging that they (the accused) committed 
rioting and individually caused hurt to each of the 
complainants and threw away and spoilt their foreign 
salts and other articles*. Meld, that though the 
origin and the preparations for the commission of the 
offences mighB be the same, the offences were distinct 
from each other and the joint trial of the accused for 
the offences was illegal and the illegality could not 
be cured by the fact that no objection to the joint 
trial was taken either in the Court of first instance or 
the Appellate Court. The illegality has affected the 
jurisdiction of the Court. That s. 234, Criminal 
Procedure Code, does not authorise such a joint trial, 
as that section refers to different acts done by the same 
individual or sets of individuals agamst the same 
complainant or complainants so connected with each 
other that they may in law be taken to be one 
person. In this country there is no special law 
for regulating the establishment and the carrying 
on of a market. The owner of land may establish a 
market wherever on liis own land and whenever he 
desires to do, provided he does not commit an offence 
involving disturbance of public peace by establishing 
the market close to another existing market. The 
proprietor of a market may regulate the sales and 
the conduct of stall-keepers provided his conduct does 
not disturb public tranquillity or he does not commit 
an offence punishable by law. The proprietor has the 
i right to prevent itinerant stall-keepers but not 
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permanent stall-keepers from selling any article he 
may choose to prevent the sale of. Raj Kumar 
Chuclcerbutty v. The Emperor, 11 C. W. K. 28, 
followed. Itinerant stall-keepers who are mere 
licensees, are entirely under the control of the 
owner of the maiket. These rights of the proprietor 
can be exercised by the ijaradar of the market during 
the term of his ijarah. Where the iyaradar of a 
market with a view to prevent the sale of foreign 
articles used force and caused hurt to certain itinerant 
stall-keepers : Held, that the ijaradar exceeded his 
right under the law and was punishable But he 
could not be bound down to keep the peace as an 
order under s. 1 06, Criminal Procedure Code, would 
practically prevent him from exercising his legal 
rights. Nanda Kumab Sibeab v. The Empekob 
(1907) . . . , 11 C. W. N. 1128 


JUDGE. 

— expression of opinion on facts by— 

See Jttby, Teial by. 

- I. L. R. 34 Calc. 698 


JUDGMENT. 

See Civil Peocedube Code. 

I. L. R. 31 Bom. 447 

See Fobeign Coubt, judgment oe. 

See Lettees Patent, cl 15. 

I. L. R. 30 Mad. 143 

not inter partes — * 

See Evidence Act. 

I. L. R. 31 Bom. 143 

reasons for— 

See Pbovincial Small Cause Coubts 
Act. . . I. L. R. 31 Bom. 314 

— Judgment written by Judge after talcing leave 
and pronounced by successor— Civil JProcedure 
Code (Act XIV of 1882), s. m— The Judge, who 
has heard the evidence in a case, is entitled under 
s. 199 of the Civil Procedure Code to write his judg- 
ment and to send it to his successor for delivery, 
although the judgment was written by him after he 
had taken leave or left the post which he was 
occupying, when he heard the case. Mussanvut ' 
JParbutty v, Mussamut JECiggin, 17 W. R. 475, 
referred to. Sundae Kuab v. Chandbeshvtab 
Peas ad Nabain Singh (1907). 

I. L. R. 34 Calc. 293 


JUDGMENT-DEBTOR. 

See Occupancy Holding. 

I. L. R. 34 Calc. 199 

See Wbongpul Confinement. 

I. L. R. 30 Mad. 179 


JUDGMENT-DEBTOR — concluded . 

— Civil JProcedure Code, ss. 244, 331 — Defendants 
not joining in compromise on which decree is passed 
not judgment-debtors — S. 331 applies to such 
defendants. — Where a decree passed on compromise 
entered into between the plaintiff and some of 
several defendants in a suit does not adjudicate on 
the rights of the defendants who have not joined in 
the compromise, such defendants are not judgment* 
debtors and any disputes arising in execution of the 
decree between the plaintiff and such defendants 
must be decided under s. 331 and not under s. 244 of 
the Code of Civil Procedure. Vibhudapnya 
Thiothaswami v. Vidianidhi Thirthaswami, 
I. L. R 22 Mad . 131 , doubted. Jathavedan 
Nambudibi v. Kunohu Achan (1906). 

I. L. R. 30 Mad. 73' 


JURISDICTION. 

See Agba Tenancy Act (II of 1901), s. 32; 

I. L. R. 29 All. 66 
See Agba Tenancy Act (II of 1901), 
ss. 176 , 177 and 182. 

I. L. R. 29 AIL 69* 

See Abbiteation Act. 

I. L. R. 31 Bom. 236 
See ChotaNagpubEncumbebed Estates 
Act, s. 10 . . 11C. W.N. 1127 

See Ciyil Peocedube Code, ss. 206, 632. 

I. L. R. 31 Bom. 44 

See Civil Peocedube Code, s. 433. 

I. L. R. 29 All. 379 

• See Contbact Act. 

I. L. R. 31 Bom. 34a 

See Cbiminal Peocedube Code, s. 203. 

I. L. R. 29 All. 7 

See Cbiminal Pbooedube Code, s. 250. 

I. L. R. 29 All. 137 

See Cbiminal Peocedube Code, s. 435. 

I. L. R. 29 All. 563 

See Fbaud. 

I. L. R. 29 All. 418 ; 11 C. W. N. 5 79' 

See High Coubt, jubisdiotion of. 

See Injunction. 

I. L. R. 34 Calc. 97, 101 

See Jubi diction of Civil Coubts. 

See Jubisdiotion of Cbiminal Coubts. 

See Legal Pbactitionebs Act (XYHI of 
1879), ss. 13 and 14. 

I. L. R. 29 AH. 61 

See MAMLATbABS* Coubts Act. 

I. L. R. 31 Bom. 88 

See Mobtgage, I. L. R. 34 Calc. 888 
See Pabtition. I, L. R. 29 AIL 604 

See Pbovincial Small Cause Coubt 
Act (IX of 1887), s. 35. 

T. L. R. 30 Mad. 217 
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See Putni Sale. , II C. W. 2L 765 
See Sale in Execution oe Decree. 

See Suits Valuation Act. 

I. L. B. 31 Bom. 73 

See Valuation oe Suit. 

I. L.B. 30 Mad. 18 

of Munsifs— 

See Destitution oe Conjugal Bights. 

I. L. B. 34 Calc. 352 


JXJBISBICTIOH OF CIVIL COTTBTS. 



Col. 

1. Mamlatdars’ Court . 

. 205 

2. Sambalpur 

. 205 

3. Suits relating to Bitual or 


Beligious Obseryances. . 

. 206 

4. Miscellaneous Cases 

. 207 


1. MAMLATDABS’ COUBT; 

1, — Jurisdiction — Mamlatdars ' Courts Act (Bom. 
Act III of 1876 ) s 4 — Mamlatdars 9 Courts Act 
( Bom Act II of 1906), s . 5— Mamlatdars 1 Court — 
Suit for possession of a house situate within a town — 
Jurisdiction — Act of procedure — Repealed statute. 
— A suit for the recovery of possession of a house 
situate within a town was instituted in the Court of 
a Mamlatdar while the M amlatdars’ Courts Act (Bom. 
Act III of 1876) jvas m force, but before the suit was 
finally decided that Act was repealed and the Mam- 
latdars’ Courts Act (Bom. Act II of 1906) had come 
into operation. Held, that the Mamlatdar had no 
jurisdiction to decide the suit. Vajechand v. 
Nandbam (1907). . I. Ij. B. 31 Bom. 545 

2. SAMPALPUE. 

2, — J unsdiction — Appeal — Sambalpur — Court 
to which appeal lies — Bengal and Assam Laws 
Act (VII o[ 1985 ), ss. 2, 3, 6 — Bengal and North- 
west JPrdmnces Civil Coiats Act (XII of 1887 J — 
Central JProvmces Civil Courts Act (II of 1904) — 
Bengal Act IV of 1906 — High Court , jurisdic- 
tion of — Wheie a suit instituted in the Court of the 
Subordinate Judge of Sambalpur was disposed of 
before the 16th of October 1905 when the Bengal 
and Assam Laws Act (VII of 1905' came into force 
and an appeal was preferred to the District Judge of 
Sambalpur after that * date : Meld , that a second 
appeal from an order made by the District Judge 
in the case lay to the High Court of Bengal, and 
not to the Court of the Judicial Commissioner of 
the Central Provinces ; and that there was nothing 
in Bengal Act IV of 1906 to affect the -jurisdiction 
of the High Court to entertain such appeal. Hara- 
bati v. Satyabadi Behaba (1907). 

I. Ij. B. 34 Calc 036 

3, — Jurisdiction — Second Appeal — Sigh Courtt 
jurisdiction of — Sambalpur — Bengal and Assam 


JUBISDICTIOST OF CIVIL COTTBTS— 

continued . 

Laws Act (VII of 1905), s. 6. — An appeal was pre- 
ferred to the High Court against the decision of the 
Divisional Judge of Baipur, Central Provinces, dis- 
posing of an appeal against the decision of the District 
Judge of Sambalpur, after the 16th of October 1905, 
on which date the Bengal and Assam Laws Act 
(VII of 1905) came into force, and the District of 
Sambalpur was added to the Piovince of Bengal by 
a Proclamation of the Governor-General. On preli- 
minary objections being taken t hat no second appeal 
lay in the case under the provisions of s. 15 of the 
Central Provinces Courts Act (II of 1904), and that 
the second appeal, if any, lay to the J udicial Com- 
missioner of the Central Provinces under s. 6 of Act 
VII of 1905 : Held , that although the Central 
Provinces Courts Act (II of 1904) did not expressly 
provide for a second appeal from the decision of the 
Divisional Judge to the Judicial Commissioner, yet 
such an appeal formerly lay under the provisions of 
s 5S4 of the Code of Civil Piocedure (Act XIV of 
1882) to the Judicial Commissioner of the Central 
Provinces, but now after the passing of the Bengal 
and Assam Laws Act (VII of 1905), to the High 
Court. Balbhadra v. Bhowani (1907). 

I. L. K. 34 Calc. 853 

3. SUITS DELATING TO BITUAL OB BELI 
GIOUS OBSEB VANCES. 

4. — Subject-matter of suit of mixed spiritual 
and temporal character — If the two intimately 
connected, a Cou>t can enquire into the spiritual 
matter — Bight to bury dead is a civil right . — 
Although Courts in this country have no jurisdiction 
in suits relating to ritual or leligious observance 
only, the Courts are hound to inquiie into questions 
of religion or ritual which are material for the deter- 
mination of ch il disputes ; and when the matter in 
dispute is of a mixed spiritual and temporal nature 
jurisdiction to inquire into the spiritual question will 
depend upon whether it is so intimately connected 
with the temporal as to be inseparable from it. The 
right of burial is*a civil right : and an interference 
with the right of reciting prayers in connection with 
such burial is an. inxasionjof the civil right. Anand - 
rav Bhikaji Bhadke v. Shankar Lap Charya, 

I. L. B 7 Bom. 823 , Bam Bao y. Bus- 
tumkhan , I. L. B. 26 Bom. 198 , referred to. 
Kooni Meeba Sahib v. Mahomed Meera Sahib 
(1906) .... 1. 1.. B. 20 Mad. 15 

5. — Jurisdiction — Removal or alteration of 
religious marks is an interference with property 
of which Civil Courts can take cognisance — In- 
junction against trustees of temples — No injunction 
to restrain an act which although an innovation - 
does not interfere with worship . — Bemoval or 
alteration of namams , or religions marks, in a temple 
amounts to an interference with property, and will 
be a ground for action in the Civil Courts. The 
trustees of a temple may be restrained by injunction 
from making unjustifiable changes which would 
affect the character of the temple as a religious insti- 
tution. Where, in a temple in which two rival sects 
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JURISDICTION OR CIVIL COURTS— 

continued, 

following rival gums have interest and worship, 
the trustee introduces a new metal idol, in addition 
to the existing stone idol of one of the rival gurus, 
such introduction, w hen not effected at the expense of 
the temple and ^ hen it does not interfere with the 
v orsliip of the rival sect, is not inconsistent with 
the usage of the institution and ought not to he 
restrained by an injunction. Krishnasami Ayyan- 
gab v. Samaeam Singbachabiab (1906). 

I. L. R. 30 Mad. 158 

4. MISCELLANEOUS CASES. 

6 . — Award of costs — Such aivard not a nullity 
— Civil Procedure Code (Act XIV of 1882 ) , 
s. 646 B . — A Couit of First Instance having no 
jurisdiction, tried and decided a suit passing a decree 
in favour of the plaintiff vitli costs. On appeal the 
decree was reversed on the meiits and the suit was 
dismissed with costs of both Courts. All the parties 
and both the Courts had proceeded on the assumption 
that the Lower Court had jurisdiction. Meld , that 
the award of costs by the Appellate Court was not a 
nullity and such amount was recoverable. S 646 of 
the Code of Civil Procedure is an enabling section 
and does not cut down the jurisdiction of the 
appellate * tribunal. Simhadbi Appa Rao v. 
Cheiasane Bhadbayya (1906). 

I. L. R. 30 Mad. 41 

7. — Order of Magistrate for maintenance under 

s. 4SS of the Code of Criminal Procedure does not 
oust the jurisdiction of Civil Courts — No injunc- 
tion to restrain proceedings on order under s 488 . — 
The first defendant obtained an order for maintenance 
under s. 488 of the Code of Criminal Procedure against 
plaintiff. In a suit brought by plaintiff subse- 
quently against the first defendant and her minor 
son, the second defendant, for a declaration that the 
defendants had no right to a share m or mainten- 
ance out of his properties Meld, (1) that the suit 
was not one to set aside the Magistrate’s order for 
maintenance and was sustainable. The Magistrate’s 
order did not take away the jurisdiction of the Civil 
Courts. (2) No suit will lie for an injunction to 
restrain proceedings under an order made by a 
Magistrate under s. 488 of the Code of Criminal 
Procedure, Veer an v. Ayyammah, 2 Weir 615 > 
approved. Mahomed Abid Ali Kumar Kadar v. 
Ludden Sahib#, I. L . 12. 14 Calc. 276, followed. 
Subhudra v. Basdeo Dube, I. L. 12. 18 All . 29, 
explained. Debaje Malinga Naiea v Maeati 
Kavebi (1907) . . I. L. R. 30 Mad. 400 

8. — Jurisdiction — . ‘Election of Councillor, vali- 
dity of— Applicant's right to question election — 
Chief Judge of Small Cause Court has sole juris- 
diction to try suits relating to election petitions- - 
Jurisdiction of Migh Court-Civil Procedure Code 
(Act XIV of 1882), s. 11 — City of Bombay Muni- 
cipal Act (Bombay Act III of 1888 J, s. 33.— 
Under s. 38 the Chief Judge of the Small Cause Court 
has jurisdiction to determine the validity of a contest- 
ed election. The High Comit has no jurisdiction to 


JURISDICTION OF CIVIL COURTS— 

concluded . 

entertain such a suit. Where a special tribunal, out 
of the ordinary course, is appointed by an Act to 
determine questions as to rights which are the crea- 
tion of that Act, then, except so far as otherwise ex- 
pressly provided or necessarily implied, that tribu- 
nal^ jurisdiction to determine those questions' is 
exclusive. It is an essential condition of those rights 
that they should he determined in the manner 
prescribed by the Act, to which they owe their exr t- 
ence. In such a case there is no ouster of the juris- 
diction of the ordinary Courts for they never had any. 
The jurisdiction of the Courts can be excluded not 
only by express words but also by implication, and 
there certainly is enough iu s. 38 of the Municipal 
Act for this purpose. Semble : If the High Court 
has jurisdiction there might be a conflict between 
the view of the High Court and the order of the 
Chief Judge m which the order of the Chief Judge 
must by the express terms of the Act prevail. 
BHAI SHANE AB V. THE MUNICIPAL COBPOBATION OP 

Bombay (1907) . I. L. R. 31 Bom. 004 

9. — Madras Mereditary Village Offices Act 
(III of 1895), ss. 13, 21 — S. 21 applies to cases 
where defendant denies that lands claimed by 
plaintiff are emoluments . — The jurisdiction of 
Civil Courts is excluded by s 21 of the Madras 
Heieditary Village Offices Act in cases in which the 
plaintiff sues for lands as emoluments of his office 
and the defendant resists the claim on the ground 
that the land is not the emolument of the office. 
Such a suit is not the less a suit for emoluments 
within the meaning of the section because the defend- 
ant resists the claim on such ground JRavuthu 
Kounden v. Muthu Kounden, I. L . JR 13 Mad. 41, 
distinguished. Kesibam Naeasimhulu v. Naba- 
simhulu Patnaidu (1906). 

I. L. R. 30 Mad. 126 
JURISDICTION OF CRIMINAL 


COURTS. 


Col. 

1. Genebal Jubisdiction. . 

. 

208 

2. Cattle TrespassJAgt 


269 

3. Disputes conceening Land 

i 
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See Criminal Procedure Code, s. 531. 

I. L. R. 30 Mad. 94 
See Jubisdiction op aiagistbates. 


1. GENERAL JURISDICTION. 

1. — Prosecution — Information of a cognizable 
and a non-cognizable offence— Police reporting 
the case as non-cog nizable— Magistrate's 
acceptance of the report — Magistrate's subsequent 
order calling for a charge sheet from the Police 
for the cognizable offence — Illegality — Whereon 
an information having been lodged before the Police 
charging the accused with a cognizable and a non* 
cognizable offence the Police reports that the charge 
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jurisdiction of 

COURT S — continued. 


CRIMINAL 


JURISDICTION OF 
COURTS — con chided , 


CRIMINAL 


of the cognizable offence is false and the Magistrate 
accepts the police-report and passes orders accord- 
ingly, the Magistrate cannot subsequently order the 
police to send up the charge-sheet for the cognizable 
■offence, if there appears nothing m the police-report 
or on the materials before the Magistrate to support 
a charge of such an offence. Where in such a case 
on the order of the Magistrate, the police sends up 
a charge-sheet for the cognizable offence and proceed- 
ings are commenced against the accused . Held , 
that the proceedings so taken are bad and ought to 
.be quashed. Mokamiji Das v. Emperor (1906). 

11 C. W. N. 832 

2. — Criminal "Procedure Code , $s. 408 , 435 — 
■Jurisdiction— Appeal from First-class Magistrate 
lies to the Sessions Court , within whose jurisdiction 
the Court of the Magistrate oidmarily sits — e Situ- 
ate^ meaning of — The Court of Sessions to which 
appeals lie from Magistrates of the First Class 
under s. 408 of the Code of Criminal Procedure in 
the Court of Sessions within the local limits of whose 
jurisdiction the Court of such Magistrate ordmanly 
sits, whether the offence be committed within such 
local limits or not. The word * situate * iu s. 435 of 
the Code of Criminal Procedure refers to the place 
where the inferior Courts mentioned therein ordinarily 
sit. The principle laid down in s. 435 m regard to 
revisional powers, must, in the absence of any indi- 
cation to the contrary in the Code, be folio wed m the 
case of appeals under s. 40S. Valia Ambit Podtt- 
yal v. Emperor (1906) . I. L. R. 30 Mad. 136 

3. — Criminal Procedure Code ( Act V of 1898), 

s. 144 — Jurisdiction of Magistrate — Jnterlocuto) y 
.< orders -Rule issued by High Court — Seisin of case 
— Extension of time — Rival hats. - A Magistiate 
cannot by passing successive orders under s. 144, 
Criminal Procedure Code, extend the operation of an 
order indirectly beyond the time limited by sub- 
s. (o) of s. 144. Where the first and initial 
order passed by a Magistrate was iu substance and 
form an order under sub-s. (2) and forbade cer- 
tain persons from establishing a hat at a certain 
place and gave a \ague direction to them forbidding 
interference with the trade of another hdt : Meld, 
that the order was irregular and vague and could not 
stand. As long as an order under s. 144 has legal 
operation, n<> intermediate or intei lccutor\ order not 
^contemplated by sub-s, (4) can be passed. 
When the High Court has issued a rule in any case, 
it takes full seisin of the case, and it is the High Court 
alone that can pass ad interim orders iu the. case. 
'The Magistrate against whose order the rule is issued 
ihas no such jurisdiction. The most appropriate 
section of the Code to deal with cases of 
.rival hdts which may cause a breach of the peace is 
s. 107, Criminal Procedure Code. Satish Chandra 
Roy v. Emperor (1906 j . . 11 C. W. N. 79 

2. CATTLE TRESPASS ACT. 

4. — Jurisdiction— Cattle Trespass Act (I of 
1871), s . 20— Illegal seizure of cattle — “ Offence ” 


“ Power of District or* specially authorized Magis « 
irate to transfer such case — Subordinate Magis- 
trate, power of, to try — Criminal Procedure Code 
(Act r of 1898), ss. 4 (o), 192, and Sch. II, last 
clause.— The illegal seizure or detention of cattle, 
referred to in s. 20 of the Cattle Tiespass Act (I of 
1871), is an ff offence ” under s. 4 ( o ) of the Criminal 
Procedure Code of 1898, and is, by virtue of the last 
clause of Sch II thereof, triable by any Magistrate ; 
and though under s. 20 of the Cattle Trespass Act, a 
complaint of such illegal seizure or detention must 
he entertained by a District Magistrate or one 
specially authonzt d as required by the section, such 
Magistrate has po'wer, under s. 192, to transfer such 
eases, aft^r taking cognizance, to any Subordinate 
Magistrate for trial. Skama v. Le dibit SheTch, 
I. L. R 23 Calc. 300, and Raghu Singh v. Abdul 
Wahab, I L.R 23 Calc. 442, declared obsolete 
Budhan Mahto v Issue Singh (1907) 

I. D. R. 84 Calc. 926 


3. DISPUTES CONCERNING LAND. 

5. - Jurisdiction— Dispute concerning land — 
Jurisdiction of Magistrate— Order on written 
statements wrfhout any evidence — High Court 
jurisdiction of — Criminal Procedure Code (Act F 
of 1898), s. 145, sub-ss (1), (4).— Sub-s. 
(i) is not the only provision iu s. 145 of the 
Criminal Procedure Code, which lays down what 
matters relate to th * jurisdiction of the Magistrate. 
There are other provisions in the section, the contra- 
vention of which affects his jurisdiction, and so 
gives the High Court power to mterfeie Where 
the Magistrate passed an order under s. 146 of the 
Code, only upon the written statements of the par- 
ties and without taking any evidence : Meld, that 
the order was wdth ut jurisdiction, and that the High 
Court had power to set it aside. Surjya Kanta 
Acharjee v. Mem Chunder Chowdhri/, I. L. R. 30 
Calc. 508, followed. SuJch Lai Sheikh v. Taia 
Chand Ta, I. L R. 33 Calc. 68, explained. 
Kqlha Koer®. Muneswar Tewari (1907). 

I. L. R. 34 Calc. 840 

6. — Criminal Procedure Code (Act V of 1898), 

s. 145, cl. (b) — Jurisdiction of Magistrate to 
maintain parties in separate possession — Where 
m a proceeding un >er s. 145 of the Criminal Proce- 
dure ( ode, in respect of a dispute concerning laud 
the Magistrate finds that one party has been in pos- 
session of a portion of the land in dispute, and the 
other party m possession of the rest, and the posses- 
sion of the one is likely to interfere with the enjoy- 
ment of the possession of the remaining portion by 
the other, the Magistrate can, in the exercise of juris- 
diction vested in him under s. 145, Criminal Proce- 
dure Code, maintain both the parties in possession of 
their respective portions. Katra » Jherria Coat 
Company v. Shib Ensto Daw, I. L. R. 22 Calc . 297, 
distinguished. Kangali Das Bairagi v. Muti 
Lal Bagdi (1906) . . . 11 C. W. N. 743 
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JURISDICTION OF MAGISTRATES. 

See Cbiminal Peocedube Code (Act Y 
ob 1898), SS. 145, 146. 

I. L. R. 34 Calc. 840 

JURY, TRIAL BY. 

See Charge to Juby. 

See Vebdict oe Jury. 

— Criminal Procedure Code , s. 307 — Jury not to 
be questioned as to reasans for verdict. — When 
the jury return a verdict on the general issue of 
guilty or not guilty and there is no ambiguity as 
to the precise offence of which the accused are con- 
victed or acquitted, the Sessions Judge has no power, 
under s. 307 of the Code of Criminal Procedure, 
to question the Jury as to reasons for their verdict. 
EMPEBOB V. SlBANADU (1907). 

I. L. R. 30 Mad. 469 

JUS DISPONENDI. 

See Contbact. I. L. R. 34 Cale. 173 

K 

KABULIYAT. 

See Evidence Act (I of 1872), s 91. 

11 C. W. N. 62 

KANOM (MALABAR LAW). 

— Transfer of Property Act (IV of 1882), 
ss. 59, 93 — No notice necessary to determine 
Icanom right — Renewal of Icanom can be effected 
only by registered deed— Document, construction 
of. — The demisor in an instrument of Icanom added 
at the end the words ' you shall obtain a renewed 
demise on the exp nation of every twelve years and 
thus hold the Icanom and the corresponding hychit 
of the demise contained at the end the words * I shall 
obtain a renewed demise on the expiration of every 
twelve years and thus hold the lands ’ No mention 
was made of the rent payable on such renewals. No 
such renewal was made by a registered instrument 
although the demisee alleged that he had paid the 
renewal fees. In a suit by the demisor to redeem 
the Icanom *. Meld, that the document contained no 
covenant for perpetual renewal. Meld, also, that 
the transaction was not a mere lease, .but was an 
anomalous mortgage under s. 98 of the Transfer 
of Property Act, and no notice was required as m 
the case of leases to determine it. Meld, further, 
that a renewal can only be effected by a registeied 
instrument under s. 59 of the Transfer of Property 
Act. Kurri Veerareddy v. Kurn Bapireddy * 
L L. R. 29 Mad. 836, followed. Qopalan Naib v. 
Kunhan Menon (1907) . I.L. R. 30 Mad. 300 

KANYA. 

See Hindu Law — Inheritance. 

, I. L. R. 31 Bom. 495 


KHAR W A COMMUNITY OF BROACH . 

See Husband and Wiee. 

I. L. R. 31 Bom. 366 

KHOTI SETTLEMENT ACT (BOM* 
ACT I OF 1880). 

ss. 3 (5), 9, 10— 

— Privileged occupant — DhareTcari, quasi-Dhan~ 
Tcari, Occupancy tenant -Transfer of land to 
another on sale — Not a resignation so as to be at 
the disposal of the Khot — By transferring his 
land on sale, an occupant does not resign it within 
the meaning of s. 10 of the Khoti Act ( bom. Act 
I of 1880), so as to place the land at the disposal of 
the Khot. Ramchandba v Dattatbaya (1907). 

I. L. R, 31 Bom. 267 

KHOTS. 

— Shots of the whole village — Alluvions — 
Right of the Shot to the alluvion— Land Revenue 
Code ( Bombay Act V of 1879), s. 37.— The 
Khots of the village of Bele Budruk in the Ratnagirr 
District asserted* a claim to occupy and cultivate 
lands left dry in the river bed as far as the middle 
of the bed opposite their Khoti village. The lands- 
in question were treated for nearly a hundred years- 
as part of the village* Meld, that plaintiffs were 
entitled to the light claimed and that s. 37 of 
the Land Revenue Code (Bombay Act V of 1879) 
presented no bar to the '‘same. The construction to be 
placed on the words “ are hereby declared ” in a statute 
discussed. Secbetary oe State v. Wasudeo 
(1907) . . . . I.L. R. 31 Bom. 456 

KIDNAPPING. 

See Cbiminae Pbocedube Code. 

I. L.R. 81 Bom. 218 

from lawful guardianship— 

See Penal Code, s. 363. 

I. L. R. 31 Bom. 218 

KONDH, COURT OF NATIVE COMMIS- 
SIONER OF. 

See Execution oe Decbee. 

I. L. R. 34 Calc. 578 

KDRSINAMA. 

See Evidence, admissibility oe. 

I L. R. 34 Calc. 105a 

L 

LAMBARDAR AW’D CO-SHARER. 

See Aqua Tenako? Act (Local II or 
1901), ss. 164 (2), 156. 

I. L. R. 29 All. 15 

1 —Powers of lamhardar to deal with co- 
parcenary lands — Lease for seven years. — In ih& 
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LAMBARDAR AND CO-SHARER « con- 
cluded. 

absence of a custom to the contrary a lambardar 
has no po^ er without the consent of the co-sharers 
to grant a lease of co-parcenary land beyond such 
term as the circumstances of the particular year 
or season may require. J agannath v. Nardyal, 
1897 W. N. 207, and Ransidhar v. Dip Singh, 

I. L. R. 20 All. 438, followed. Chat teat v. 
JN awala (1906) . . I. b. R. 29 All. 20 

2 . — Towers of lambardar to deal with co-par- 

cenary lands — Lease for seven years . — In the case 
of a lease of eo-parcenary land granted by a lam- 
bardar, where theie is any suspicion established that 
the lambardar has granted a long lease to the 
detriment of co-sharers, a heavy burden would be 
placed on the lessee to show that by custom or for 
some other cause the lambardar is authorized in 
granting the lease. On the other hand where the 
granting of the lease is shown to be for the benefit 
of the co-sharers and when the co-sharers presumably 
have been shown to have derived benefit under the 
lease the lease should not be set aside. Jag an 
Nath v. JSaraayal , Weelcly Notes, 1897, 207 , 
Tansidhar v. Lip Singh, 1. L. R. 20 All. 438 , 
MuJcta Tiasad v. Narnia Singh, Weelcly Notes, 
1906, 277, and Chattray v. Nawala, I. L. R. 
29 All. 20, referred to. Muhammad Kazim v. 
Mian Khan (1907) . . I. L. R. 29 All. 554 

3 , —Smt for profits— Nature of liability of two 
lambardars for the same milage — Res judicata . 
Where there are two lambardars for the same village 
they may, as a matter of convenience, elect to divide 
the village between them for purposes of .collection 
but such division will be purely a. matter of con- 
venience and will not affect the joint liability of the 
lambardars to the co-sharers. A co-sharer sued 
two lambardars jointly for profits, and the Court 
(an Assistant Collector) held that they were not 
liable to be sued jointly and dismissed the suit. The 
plaintiff did not appeal, but filed separate suits. 
mid, that this decision did not amount to a res 
judicata as to the lambardars* joint <u* separate 
liability in a subsequent suit by the same co-sharer 
against them for profits of other years. Kamta 
Singh v. Mtjehta Pbasad (1907). 

I. Ii.R.29 AIL 287 


LAND. 

acq uisit.ion of— 

See Land Acquisition Act. 

let for agricultural purposes — 

See Landtoed and Tenant. 

I. L.R. 34 Cale. 718 

utility of— 

See Compensation. 

I. Ii, R. 34 Calc. 599 


LA HD ACQUISITION ACT (I OF 1894).- 
ss. 3 (a), 23 (3)— 

— When land is acquired with trees on it, the‘ 
15 per cent, ought to be calculated on the value 
of both . — Trees are things attached to the ‘earth 
and are thus included in the definition of land in» 
s. 3 (a) of the Land Acquisition Act ; and this- 
definition must he applied in the construction of 
s. 28 of the Act. The value tof such trees as are on 
the land when the declaration is made under s. 6 is 
included in the market value of the land on which the 
allowance of 15 per cent, is to he calculated under 
s. 23 (2) of the Land Acquisition Act Shb-Collectob. 
op Godavabi v. Sebagan Subbaboyadtj (1906). 

I. L. R. 30 Mad. 151 

ss. 9, 12, 18— 

— Notice —It regularity in the notice, effect of 
— Valid award, requirements of — Ferry — Com - 
pensation for a ferry — Railways Act (IN of 
1890 ) s. 10, $ub-s. (2) — Limitation Act (XV of 
1877), Sch XI, Ait 120 — Damages, measu> e * of . — 
Where notice under s. 9 of the Land Acquisition 
Act does not contain the material facts, which would 
enable the landowner to identify the land intended.' 
to be taken up, and where the land to be acquired 
is affected with a franchise, the franchise is not 
described, and the notice fixes less than the pre- 
scribed time to prefer claims, these being irregula- 
rities, a suit for damages for permanent injury to 
a ferry caused by acquisition under the Land 
Acquisition Act, is maintainable in the Civil Court 
notwithstanding an award has been made by the- 
Deputy Collector, not allowing any compensation 
for the ferry, as it was not claimed even after a 
special notice. Sub-s (2) ot s. 10 of the Railways 
Act does not bar a suit for compensation in the Civil 
Court when the Collector refuses to adjudicate upon 
the claim put forward by the owner. A suit will lie 
in the Civil Court in respect of claim for damages 
which could not be foreseen at the time ^of the- 
acquisition proceedings. A suit to recover compen- 
sation for land acquired instituted on the refusal 
of the Cold ctor to award any compensation under the 
Land Acquisition Act, is governed by Art. 120 of' 
Sch II of the Limitation Act, the right to use 
accruing either from the date of the acquisition or the 
refusal by the Collector to award compensation. The 
mere construction ot a railway bridge across a river 
whereby the profits of the ferry are reduced, does 
not entitle the owmer to claim damages; hut where 
lands and both banks of the river, which were used 
as landing places for the ferry, were acquired for 
the purpose of a railway bridge, and the access to* 
the river and with it the exercise of the franchise was 
destroyed, the owner was entitled to compensation. 
The value of a ferry ought not to be determined by- 
ascertaining the average profits at the date of the 
acquisition by regarding it as an invariable quantity 
and by taking a number of years* purchase. The - 
damages ought to be calculated on the basis of the* 
average piofits from the ferry, Rameswab Singh 
v . Secbetaby op State poe India (1907). 

I. lu R. 34 Calc. 470 
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LAND ACQUISITION ACT (I OP 1894) 

— continued , 

ss. 11, 21— 

— Market value — Bases of its calculation — Spe- 
culative advance in prices — Recent instances of 
sale — Rental of lands in the vicinity — General 
demand for land — Onus probandi.— Profit from the 
most advantageous disposition of land is one test for 
determining its market price. The probable use of 
land in the most advantageous -way m accordance 
with the use already made of neighbouring lands leads 
to speculative advance in prices to which regard should 
be paid. The utility of land is an element for con- 
- sideration in estimating its value, that is, the utility 
which may be calculated by a prudent business man. 
Rremchand Burral v. Collector of Calcutta, X L. R . 
~2 Calc . 103, XXughly Mills Company v. Secretary 
of State , unreported ; Secretary of State for Foreign 
Affairs v. Ch»irlesworth, Rilling <$* Co , L . R. 28 
-I. A. 121 t Rajendra Nath Banerjee v. Secretary 
of State, I L R. 32 Calc. 343 , referred to. The 
market value of the acquired lands is also to be 
ascertained fiom recent instances of sales in the same 
' or m the adjoining localities, and from the average 
rental of these *nd similar lands in the vicinity 
S. 21 of the Act authorizes the .Judge to confine his 
enquiry into \aluation to the interests of persons 
affected by the Collector’s reference, but the section 
must mean the admitted interests If there is any 
dispute as to the relative value of such interest, the 
J udge should determine the total amount payable for 
the ^ land leaving the question of apportionment to be 
^decided m a separate proceeding The general 
demand for land, and the consequent reflex action 
on the prices of all classes of lands, is a factor in the 
* calculation of the market value of lands under acqui- 
sition. The onus probandi varies according to the 
^probative value of the Collector’s inquiry under 
s. 11 of the Act, and if he makes no inquiry or 
gives no reasons for his valuation the onus on the 
claimant is nominal, and the Special Judge must 
k decide on the weight of evidence Fine v. Secbe- 
’TABY of State fob India (1907). 

I. L. R. 34 Calc. 599 

ss. 18, 20, 21- 

— Compensation — Apportionment — Reference to 
‘Cow, t — Objection taken before Court by party 
v ho had raised no objection before Collector. — In 
a proceeding under the Land Acquisition Act, a 
party who had raised no objection to the app »rtion- 
*ment of compensation made by the Collector must 
Ibe taken to have accepted the award in that respect. 
'Under ss. 18, 20 and 21 of the Land Acquisition 
Act all that the Court can deal with is the objection 
which has been referred to it ; it cannot go into 
a question raised for the first time by a party who 
'-had not referred any question or raised any objection 
to it under s. 18 of the Act. Abtt Bakab v. Peaby 
> ohqn Mebebjee (1907). 

X. !«. R. 34 Calc. 451 

ss. 19, 23 — 

— Market value — Rroof — Onus — Omission of 
* Collector to state grounds — Rffect— Calcutta 
Municipal Act (XIX B. C. of 1889) , s. 557 — Bustee 


LAND ACQUISITION ACT (I OF 1894) 

— continued. 

land — Valuation on the basis of best use , if per - 
missible — Special Judge — Jurisdiction to assess 
compensation outside the limits of the declaration. 
— The methods of valuation of land acquired under 
Act I of 1894 may be classified under three beads • 
(1) The opinion of valuators or experts, (2) the 
price paid within a lea&onable time m bond fide 
transactions of purchase of the lands acquired or 
the lands adjacent to the land acquired and pos- 
sessing similar advantages, and (3) a number of 
year’s purchase of the actual or immediately pros- 
pective profit from the lands acquired. It is 
generally necessary to take two or all of these 
methods of valuation m order to arrive at a fairly 
correct valuation. Exact valuation is practically 
impossible, the approximate market value is all that 
can be aimed at. Much reliance cannot be placed on 
the evidence of experts unless it is supported by or 
coincides with other evidence. The burden of proof 
is ordinarily- on the claimant in the Court of the 
Special Judge to prove that the valuation made by 
the Collector is insufficient. But the burden must 
vary according to the nature of the enquiry made 
by the Collector. If no evidence has been taken by 
the Collector, and if no reasons have been given in 
bis decision to support Ins conclusion the claimant 
has a very light burden to discharge. The ipse dixit 
of a Collector has very little weight and is not primd 
facie evidence of the correctness of his award. 
The failure of the Collector in making a reference 
under s. 18 of the Land Acquisition Act to state the 
grounds on which the amount of compensation was 
determined as required by s. 19^ c makes it 
incumbent on the Collector to justify the award 
befoie the Special Judge. S. 557 of the Calcutta 
Municipal Act precludes any valuation based on the 
most advantageous disposition of land, eg., a valua- 
tion of bustee land on the supposition of its 
adaptability for use as building land to carry ex- 
pensive structures which is the most advantageous 
use to which land can be put in Calcutta. Both 
the Collector and the Special Judge under Act X of 
1894 have limited jurisdiction. They aie bound by 
the official declaration in the local Gazette. The 
Collector cannot acquire or give possession of any 
land beyond the boundaries given m the declaration. 
If he does so he commits an act of trespass. He 
has to find out the precise quantity of land notified 
for acquisition within specified boundaries. Value 
the same under the provisions of the Act, and give 
possession accordingly. The Special Judge has to 
make similar enquiries. If the Local Government 
committed a mistake by giving an erroneous boun- 
dary, the Judge or Collector cannot cure the 
mistake. If the land acquired be for Government 
purposes, and if the Government takes possession of 
land beyond the limits prescribed by the declaration 
or in excess of the area for which compensation is 
paid, it trespasses on private land and is liable 
under the law of the country j and so is a company 
if the acquisition is for its purposes. But such 
excess land cannot be valued and compensation 
awarded for it under the provisions of the Act. 
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LAND ACQUISITION ACT (I OF 1894) 

— concluded . 

Habish Chandra Neogy v. The Secretary of 
State fob India (1907) . 11 C. W. N. 875 

— ss. 30, 53, 54— 

See Reference to Civil Court. 

11 C. W. N. 430 


LANDLORD and tenant. 


1. Abandonment. 

. 

Col. 

217 

2. Absolute Ownership. . 

. 

218 

3. Ejectment. 

. 

21S 

4. Land let eob Agbicultubal 
Purposes. .... 

220 

5. Lease. . • • « 

. 

220 

6. Permanent Tenure. 

• 

221 
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See Bengal Tenancy Act, s. 55. 

See Chota Nagpub Landlord and 
Tenant Procedure Act. 

See Co-SHARERS. 

See Easement . I. Ii. R. 29 AIL 852 

See Ejectment, suit eob. 

See Forfeiture . X. L. R. 31 Bom. 15 

See Xabuliyat. 

See Lease. 

See Lease, constbttction oe. 

11 C. W. N. 809 

See North-Western Peovinces Land 
Revenue Act (XIX oe 1873), ss. 154, 

190 . % I. L. R. 29 AIL 318 

See Notice to quit. 

11 C. W. N. 1124 

£eeRENT, slit eob. 

See Bight oe Occupancy 

11 C. W. N. 939 

See Sale eob Abreaes oe Bent. 

See Set-oee . . 11 C. W. N. 25 

1. ABANDONMENT. 

-27 on-transferable occupancy holding , trans- 
fer of— -Abandonment — Permissive possession 
under transferee — Landlord 1 * 3 s suit for Jchas pos- 
session,— Where a tenant Laving a right of occu- 
pancy not transferable by custom, had given up to 
the purchaser possession of all the cnlturahle lands 

of the holding hut remained in possession of home- 
stead lands only k by permission {of j i the purchaser ; 
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Held, that this was sufficient to indicate that the- 
raiyat had abandoned his holding and in such a case* 
the landlord is entitled to eject the raiyat and the 
purchaser and get khas possession. Sailabala 
Debi v . Seibam Bhattachabji (1907). 

11 C. W. N, 873 

2. ABSOLUTE OWNERSHIP. 

2. — Site in abadi occupied by non' agricultural 

tenant — Adverse possession — Li cense — Indian 

. 'Easements Act (V of 1882) , s. 60. — A person who 
was neither an agricultural tenant nor a village 
handicraftsman was found in possession of a house 
in the abadi which he and his predecessors in title* 
had held for a period of considerably more than 
twelve years, without paying rent or acknowledging 
in any way the title of the zemindar to the site upon 
which it was built. Held, that such person had 
acquired the absolute ownership of the site. 
Bhaddab v. Khair-ud-din Husain (1906) 

I. L. R. 29 AIL 13 

3. — Rights of zemindar m respect of house sites 
and grove-lands — Wajtb-ul-arz — Construction of 
document . — The plaintiffs purchased* six plots of 
land consisting partly of groves and partly of land 
formerly the sites of houses, hut since brought under 
cultivation, and, failing to get their names recorded 
as absolute owners of the plots, brought a suit 
virtually for a declaration of their proprietary title. 

It was shown in evidence that the inhabitants of* 
the village in which the plots in suit were situated 
were in the habit of selling and transferring their 
houses. The wajib-ul-arz set forth that the occupiers 
of bouses had this power, but all through the entries 
the zemindar was recognized, and it was stated that 
if a new house was to he built the permission of the 
zemindar must be obtained The entry in the 
wajib-ul-arz as to groves w T as to the effect that iso- 
lated trees and clumps of bamboos planted by tenants 
might he cut by them ,• as to rent-free groves, if 
the trees should die out and the land he brought into 
cultivation, rent must be paid, j<nd that if a now 
grove was to he planted the leave of the zemindar 
must be obtained. Held, that the inference of law 
derivable from the facts stated above was that the 
plaintiffs were not the absolute owners of the plots 
purchased by them. Kishan Bun war v. Fateh 
Chand (1906) . . . I. Ij. R. 29 All. 203. 

3. EJECTMENT. 

4. — Ejectment — Right of occupancy— Merger 
—Sub-lease by occupancy raiyat — Under -raiyat— 
Notice to quit — Bengal Tenancy Act (VIII of 
1885 ), ss. 22, 49, 85 (1) — Where after an occupancy 
raiyat had sublet his holding the plaintiff, his land- 
lord, purchased the holding from him at a private 
sale : Held , that although by reason of such pur- 
chase the occupancy holding merged m the land- 
lord’s inteiest under s. 22 of the Bengal Tenancy 
Act, and although under the provisions of s. 85 (1) 
of the Act, the sub-lessee had not by reason of the* 
sub-lease acquired any right t as against the landlord,. 



( 220 ) 


( 219 ) DIGEST OF CASES. 


XAITOLORD AND TENANT — continued. 

■the plaintiff, having acquired the occupancy holding 
at a private sale, could not claim any higher right 
than the occupancy holder himself had and was not 
entitled to eject the sub-lessee without serving upon 
him a notice to quit under the provisions of s. 49 
of the Bengal Tenancy Act. Peary Mohan 
Moolcerjee v. Badul Chandra Bagdi, I. L. R. 
28 Calc. 205 , distinguished. Amiruelah 
Mahomed v. Nazir Mahomed (1905). 

I. L. R. 34 Calc. 104 

Ejectment — Res judicata — Denial of land - 
lord's title — Dismissal of previous suit for rent, 
on denial of i elcitionship of landlord and tenant. 
— In a pievious suit brought by the plaintiff 
against the defendant for rent, the latter denied the 
-existence of the relationship of landlord and tenant. 
The suit was dismissed on the ground that the 
defendant was not the plaintiff’s, tenant Plaintiff 
now sued to eject the defendant: Meld , that 
having regard to the decision m the previous 
suit, the plaintiff was entitled to treat the defendant 
as trespasser and to sue him for ejectment. Nil- 
madhab Bose v. Ananta Ram Bagdi , 2 C. W. N. 
755 ; Bayj Dhali v. Aftabuddin Sirdar , 
6 C. W. N. 575 , and Ramgati Mohurer v. Bran 
Man Seal, 3 C. L. J. 201 , followed. Snmati 
Mallika Dassi v. MaTcham Lai Chowdhry, 9 
C W. N. 928 , referred to. Khater Mistri v. 
•Sadrttddi Khar- (1907) . I. L. R. 34 Calc. 922 

6. — Ejectment — Notice to quit — Tenant-at-ioill 
— Tenant from year to year — Revenue sale — Record 
of rights, Correctness of . — In a suit by an auction 
purchaser for ejectment of the defendant in posses- 
sion of land sold for arrears of revenue, if the 
defendant be a trespasser the question of giving him 
notice to quit does not arise. But if he he a yearly 
tenant, he would be entitled to a reasonable notice, 
df he, however, he a tenant of inferior status, a 
veihal demand for possession of the land might be 
sufficient. Sulatu Dass v. Jadu Nath Dass, 
8 C . W. N. 774, referred to. Ram Naram Sahu 
v. Maangru Urao, 4 C. W. N. 792, distinguished. 
A mere request by tbe plaintiff to the defendant 
to give up possession of tbe land in question and 
to pay tbe produce of the land, or price thereof, 
during his occupation, cannot he regarded as a 
demand for rent, and is not sufficient to create the 
•relationship of landlord and tenant, which is a 
matter of contract. In the absence of any statutory 
provision or of any agreement, a verbal notice to 
quit, whether given by tbe landlord or tbe tenant, is 
-sufficient, especially where the lease is verbal. Deo 
JNandan Pershad Meghu Mahton (1906). 

I. E. R. 34 Calc. 57 

' 8 A . — Basements Act (V of 1882), s. 60 — Land- 
lord and tenant — Occupation of h ml ding - site 
in abadi — Erection of permanent building — Suit 
for ejectment . — The defendants were found on the 
evidence to he tenants-at-will of the plaintiff of 
land in the* abadi, the land having been allotted to 
-their ancestors on condition of their rendering ser- 
vice as patwaris. The defendants had ceased to 
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perform the duties of patwaris, but still occupied 
the laud, and had built houses thereon of a per- 
manent character. Meld, on suit by the zemindar 
to eject the defendants, who had denied the zemin- 
dar’s title, that the principles laid down in Bani 
Ram v. Kundan Lai, I. L , R. 21 All . 496, 
applied, and that there was no such conduct on the. 
part of the zemindar as would justify the inference 
that she had. contracted that the right of tenancy, 
under which the defendants originally obtained 
possession of tbe land, should be changed into a 
permanent right of occupation j neither could the 
defendants pray in »id s. 60 of the Indian Ease- 
ments Act, 1882. Meld, also, that the acquisition 
pending the suit by one of the defendants of a 
share in the village m which the land in suit was 
situate did not give the defendants any title to 
retain possession of the site m the abadi from which 
the plaintiff was suing to eject them. Btjdh Singh 
v . t arbati (I9o7) . , X. L. R. 29 All. 652 

4. LAND LET FOR AGRICULTURAL PUR- 
POSES. 

7. — Land let for agricultural purposes — Indigo 
factory on land let for cultivation — Bengal 

Tenancy Act ( VIII of 1885 J, s. 23 — Use of land 
consistent or not with purposes of tenancy — . 
Second appeal, power in, to deal with findings 
as to whether erection of building impairs value 
of land or renders it unfit for cultivation. — An 
occupancy tenant can under s. 23 of the Bengal 
Tenancy Act (VIII of 1885) ^ f£ use the land in any 
manner which does not materially impair the value 
of the land or render it unfit for the purposes of the 
tenancy.” In a suit for an injunction to restrain 
the building of an indigo factory on land let for 
agricultural purposes generally: Meld, that the 
question whether such a building conforms to the 
restrictions in s. 23 must be considered .with refer- 
ence to the circumstances of each individual case, 
the size of the holding and of the area withdrawn 
from actual cultivation by the erection of the build- 
ing, and tbe effect of such withdrawal upon the 
fitness of the holding, as a whole, for profitable 
cultivation. In this case, the District Judge 
(reversing the decision of the Subordinate Judge) 
found that tbe erection of the building did not 
impair the value of the land, and was in conformity 
with the purposes for which an agricultural holding 
is let, and dismissed the suit : Meld, that the High 
Court was not justified, on second appeal, in over- 
ruling those findings and laying down a broad rule 
to the contrary without any regard to the above 
consideration. Hari Mohan Misser v. Shrendra 
Narayan Singh (1907). I. I*. R. 34 Calc. 718 ; 

L. R. 34 I. A. 133 

5. LEASE. 

8. — When patta once tendered and accepted, 
landlord cannot tender a second patta and enforce 
the terms of such second patta. — When a patta 
has been tendered by the landlord and the tenant 
accepting such patta has executed a muchilika, the 
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result is an agreem ent binding on the parties for 
the period to which the instruments relate, so long 
as they are m force ; and the landlord cannot during 
-such period tender a second patta and proceed for 
the rent claimed to he due undei such second patta. 
Krishna Doss Bala Mufcanda Boss v. Ghiruva 
Reddi, 9 M. L. J 1SS , distinguished. Arunachal- 
lum Chetti v. Ganapathi Aiyya, I. L. R. 2S Mad. 
£79, distinguished. Lakshminarayana Reddi v. 
‘GbRTTSAWMI Udayan (1907). 

I. Xi. B. SO Mad. 253 

9. — Rent suits — Objection to terms of patta 

not taken 'in previous summary suit cannot be 
taken m suits for subsequent year — Where the 
tenant in a summary suit brought against him to 
enforce acceptance of patta, does r.ot object to some 
stipulations iu the patta, and the judgment directs 
him to accept a patta containing such stipulations 
■such judgment is a bar to the tenant setting up 
the same objections in a suit to enforce patta for a 
subsequent year. Venkatchallapati v. Krishna , 
1. L R. IS Mad. 287, followed. Payments of a 
voluntary nature cannot be included m the patta 
unless they constitute a charge on the land or are 
payable with rent according to established law or 
usage. Sellappa Chettyar v. A. Velayutha 
Tevan (1907) . . I. I». B. 30 Mad. 498 

10. — Landlord and tenant — JSgectment — 

Notice to quit — Annual tenancy created before 
the Transfer of Property Act — Bengali Calendar, 
six months’ notice under, if sufficient — Transfer 
of Property Act (IV of 1882), ss. 106 , 107 — Un- 
registered lease, not for agricultural or manu - 
factoring purpose — Monthly tenancy though rent 
annual . — In the case of a tenancy not governed by 
the Transfer of Property Act, a six-months’ notice 
calculated according to the Bengali Calendar was 
held to he sufficient to terminate the tenancy,® the 
tenancy appearing to have been regulated according 
to the Bengali year. When a tenant holds under 
a lease which is not written or registered and is 
governed by the Transfer of Propei ty Act, the land 
was not let out for a manufacturing or agricul- 
tural purpose, the tenancy must be taken to be a 
monthly one terminable by 15 da} s’ notice, even 
though the - rent appears to have been payable 
annually. Debendra Nath Bhowmik v. Syaha 
Prosanna Bhowmie (1906).' 11 C. W. IN. 1124 


6. PERMANENT TENURE. 

II, — Permanent, or precarious tenure — Presump- 
tion as to permanent tenure — Unchanged rent — 
Transfers of tenure — Recognition by landlord of 
transfers — Leeds of sale, construction of — Receipts 
for rent not * expressly describing transferee as 
tenant of holding. — In a suit for ejectment on the 
ground that the defendant was a mere tenant-at- 
will, it appeared that the tenure had been in exist- 
ence for about 80 years ; that the rent had never 
been e nhan ced though the value of the holding as 
measured by its sale-price had greatly increased j 
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that it had again and again been sold by kobalas 
purporting to convey an absolute intei est ; that it 
had passed by will ; and that the new tenants had 
been recognized by the landlords afttr such devolu- 
tions. J3. eld, that the inference was that it was a 
permanent tenure. On the construction of the 
kobalas Held, that the insertion therein of a 
stipulation that the transferee should take a new 
patta m his own name did not create a new tenure. 
Upendra Krishna Mondal v. Ismail Khan 
Mahomed , I. I. R. 32 Calc. 41 ,* Isilratan Mondal 
v. Ismail Khan Mahomed, I. I. R. 32 Calc. 51, 
and Ramchunder Butt v. Jughes Chunder Butt, 
12 B I « R. 229 , followed. Receipts for rent, 
though not expressly describing the transferee of the 
tenure as tenant of the holding, stated that the rent 
paid was the rent of the tenure, and the person 
paying was the occupier of it, and was paying on 
her own account. Meld , that there was a sufficient 
recognition of the transferee as tenant. Naba 
KuMARr Debi v . Behari Lae Sen (1907). 

I. L. K. 34 Calc. 902 ; \h. B. 34 I. A., 160 


7. RENT. 

12. — Suspension of rent — Bispossession by 
lessee of landlord . — A lessee, who may have lost 
possession of a portion of the lands covered by his 
lease, is not entitled to suspend the payment of rent, 
if the dispossession has been effected not by the 
landlord, but by other lessees under him. Bhunput 
Singh v. Mahomed Kazim Ispahain, I I . R. 24 
Calc 296, and Marro Kuman Chowdhrani v. 
Puma Chandra Sarbogya , I. I . R. 28 Calc . 
188, referred to. Kali Prasanna Khasnabish 
v. Mathura Nath Sen (1907). 

I. L. B. 34 Calc. 191 

13. — Suit for rent — Relationship of landlord 

and tenant must be shown to arise out of contract 
or privity of estate. — Before a plaintiff can succeed 
in a suit to recover rent, he must establish relation- 
ship of landlord and tenant existing between him- 
self and the defendant and resting either on contract 
or privity of estate. Manjappa v. Venkatesh 
(1906). . . I. h. B. 31JBom. 159 

14. — Mortgage of tenures — Becree for rent — 

Sale of mortgaged tenures — Incumbrances , annul- 
ment of— Sale of several tenures free of incum- 
brance — Bengal Tenancy Act (VIII of 1885J, 
Ch. XIV, s. 167. — A landlord having the same 
tenant holding different tenures may institute one 
suit for the rents of all the tenures, but having 
obtained a decree in such a suit, cannot cause the 
sale of all the tenures together free of incumbrances 
under the provisions of Ch. XIV of the Bengal 
Tenancy Act. In order to fake advantage of special 
provisions relating to sales for arrears of rent, the 
landlord must cause the sale of each holding or 
tenure separately after having obtained a decree as 
regai ds the rent of such tenure or holding. Hriday- 
nath Das Chowdhry v. Krishna Prasad Sircar 
(1907) . . . ’ . 1. 1*. B. 34 Cale. 298 
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15 , — Suit for rent by co-sharer landlord against 
some of several yomi tenants — Limitation — 
Maintainability.— Art. 2 (b) of Seh. Ill of the 
Bengal Tenancy Act applies to a suit for rent by 
a co-sharer landlord A suit for rent against some 
of several joint tenants is maintainable as joint 
tenants aie jointly and severally liable .Togendra 
Nath Box v. Nogendra Narain Nandi (1907). 

11 C. W. IN. 1026 


8. BIGHT OP OCCUPANCY. 

16 . — Occupancy right, nature of — Raiyat with 
occupancy right has no right to cut fruit trees — 
Baiyats with rights of occupancy possess m their 
lands a heritable and alienable interest of a perma- 
nent character, but not the sole interest. The land- 
lord is interested in maintaining the saleability of 
the holding, and in protecting such interest he is 
entitled to restrain the raiyat from cutting fruit- 
bearing trees. Rangayya Appa Rao v. Kadiyala 
Raihnam , I. X. R . 13 Mad 249 3 followed. Bodda 
Goddeppa v. The Maharaja op Vizianagram 
(1906) . . . . I. L. R. 30 Mad, 155 

9. TBANSFEB BY TENANT. 

Yl.— Transferal y a tenant without consent of 
the landlord — N on-transferable right — right of 
occupancy — Abandonment. — Where a pet son hav- 
ing a non-transferable right of occupancy, trans- 
ferred such right to a third party, and obtaining a 
sub-lease from the purchaser remained in possession 
of the land, but repudiated his relation as tenant to 
the landlord, and sought to re-occupy the land not 
as his (landlord’s) tenant, but as the under-tenant 
of a person who was not a tenant and had no legal 
connection with the land : — Heidi that such a person 
is not entitled to hold the land as against the land- 
lord. Madar Mondal v. Mahima Chandra 
Mazumdar , I. L R. 33 Calc. 531. distinguished. 
Bajani Kanto Biswas v. Ekkowri Das (1907). 

I. L. R. 34 Calc. 689 

18. — Transfer— Bengal Tenancy Act (VIII of 
1885), ss. 17, 88) 161- Permanent raiyati hold - 
ing — Sale of portion of holding — Landlord aware 
of sale , though transferee not recorded in his 
sherista — Suit-division of holding — Decree against 
recorded tenant, effect of— Purchase of part of 
tenure if an incumbrance. — When raiyats having 
permanent interest in a holding sold a portion of 
it and the transferees again sold a portion of 
their purchased interest to one R, and R oh 
tained settlement from the landlord : Held, that 
although the transferees took no steps to get 
their names registered in the landlord’s sherista 
and had paid no rent since their purchase, inas- 
much as the landlord had notice of the purchase, 
under s. 17, Bengal Tenancy Act, he was bound to 
.bring a suit against the transferrers and the trans- 
ferees jointly. A sale of the holding in execution 
of a decree for rent obtained against the trans- 
ferrers only did not therefore affect the transferees’ 
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interest in the holding. The landlord was hound 
to recognise the transfer though in the absence off 
his written consent as required by s. 88 of the* 
Bengal Tenancy Act, be was not bound to recognise- 
the sub-division effected by the transfer. The in- 
terest of the transferees was not an incumbrance* 
which could be avoided by a purchaser at a rent 
sale. Baistab Char an Chowdhury v Akhie 
Chandra Chowdhury (1906). 11 C. W. N. 217 


10. MISCELLANEOUS. 

19. — Landlord and tenant — Decree for con- 

solidated rent of several tenures, whether bind 
tenures — Decree whether obtained against sole 
recorded tenant— Proof — Onus — Right of auction 
purchaser of share in tenure — Chota Nagpur 
Landlord and Tenant Procedure < Act (Beng. I. of 
1879), ss. 123 and 125. — A decree for the con- 
solidated rent of several tenures held by the same 
tenants does not bind the tenures or any of them. 
Where a tenure was sought to be sold in execution 
of a decree for rent obtained against one of the 
tenants, after the shares of the other tenants had 
passed by auction sale to a stranger, on the allega- 
tion that the tenant against whom it had been 
obtained was the sole recorded tenant of the land- 
lord : Held, that whether this was so or not 
was a matter specially within the knowledge of 
the landlord and the onus was on him to prove it. 
Baikanta Nath Boy v. Derendra Nath 
Sahi (1906) . . . 11 C. W. N. 676 

20. — Inamdar, tenant] under — No presumption 
that tenant has permanent occupancy right — 
The position of inamdars differs materially from* 
that of zemindars and the presumption that persons, 
becoming tenants of zemindars after the permanent 
settlement become occupancy tenants does not apply 
to persons who become tenants under inamdars. 
CheeTcati Zemindar v. Ranasoom Dhora, I. L. R + 
23 Mad. 318, referred to. Marapu Tharaxu v. 
Teeukuea Neeearanta Behara (1907). 

I. L. R. 30 Mad. 502 

21. — Road and Public Worlcs Cess Act (IX off 
1880, B. C.) s. 4 Explanation, and $. 20 (a) and 
(b) — Road-cess return — Conversion of naTcdi into< 
bhaoli rent shortly before return submitted — * 
Annual value how to be assessed — Alternation in 
area of holdings and tenures by reason of exchange 
amongst tenants , if must be specified m return .— 
The plaintiff who had a share in a mouzah had his 
share separated by partition in 1300, F. S. Subset 
qnently to the partition, the defendants who were 
tenants and were paying nakdi rent agreed to pay 
bhaoli rent from the beginning of 1302,F. S. It also 
appears that after the partition the tenants of the* 
whole estate agreed amongst themselves to respective- 
ly hold lands in that share only in which they held 
homestead lands and in this way an exchange of 
lands took place between them. On the 4th of" 
Assin 1 302, F. S., the plaintiffs submitted a road* 
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cess return in respect of their separated share, in 
which the nalcdi rents which prevailed up to the 
end of 1301, F. S., and not the recently settled 
bhaoli rents were mentioned. Further, the state- 
ment of land, holding on tenure given in the 
return, corresponded with the state of things as they 
existed prior to the exchange effected between the 
tenants. Plaintiffs having sued the defendants for 
bhaoli rents calculated on lands held by them since 
the exchange, the defendants objected that the pro- 
visions of els. (a) and (b) of s. 20 of the Road and 
Public Works Cess Act had not been complied with. 
Meld , that as there was no enhancement of rent, 
but only conversion of nalcdi into bhaoli rent, and 
as no calculation of annual value based on the 
average money value of three years’ bhaoli rent as 
contemplated in the explanation to s. 4 of the Act 
was possible in this case, the plaintiffs had sub- 
stantially complied with the provisions of s. 20, 
cl* (b) of the Act. That cl. (a) of the section had 
also been complied with inasmuch as all the lands 
for which rent was payable were mentioned in the 
return, although it appeared that by reason of the 
exchange of lands amongst the tenants, the land 
for the rent of which each of the defendants was 
sued in this case was greater than that shown in 
the road*eess return. G-oubi Saban Mahto v. 
MoniiVi Mahomed Latib (1906). 

11 C. W. N. 211 

22. ' — Rent — Solenama — Compromise — Civil Pro- 

cedure Code ( 'Act XIV of lb82)> s. 375 — 
Registration Act (III of 1877 J — Unregistered 
solenama. — Plaintiffs had sued the defendants for 
damages for wrongfully taking fish from a 
jalkar ; a solenama was filed in the suit in 
1893 by which the plaintiffs agreed to take 
a smaller sum than the amount claimed as 
damages and the defendants agreed to take a per- 
manent lease of the jalkar from the plaintiffs at a 
yearly rental of R413 and it was further provided 
that so long as the contract was not completed the 
defendants would be at liberty to use the jalkar 
and would pay rent from the year 1300 B. S. 
A decree w'as made on the basis of the compromise. 
Meld , that although the terms of the solenama 
regarding the taking of the lease could not have 
been enforced in execution of the decree, they must 
be held to be binding on the defendants as an 
agreement, that no ob ]ection could be taken to the 
admissibility of the solenama on the ground of its 
being unregistered ; and that the defendants, having 
been in occupation of the qalkar after 1893, were 
bound to pay rent to the plaintiffs under the terms 
of the solenama . Jasimtcddin Biswas v. Bhuban 
Jeioni (1907) . . I„ L. R. 84 Calc. 450 

23. — South Canara , tenant in — No pre- 
sumption that tenancy is chalgem or mulgeni — Im- 
memorial possession on uniform rent , presumptive 
evidence of mulgeni .— There is no presumption m 
South Canara that a tenancy is either chalgeni or 
mulgeni. Immemorial possession on a uniform rent 
will raise a presumption in favour of mulgeni tenure 
and the burden will he on the other party to prove that 
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the tenant was holding on chalgeni tenure. Roggu 
Shetti r. Raghuramanaik, Second appeals Nos. 
137 and 192 of 1879, referred to. Kitttt Hegadthi 
v. Channamma Shettathi (1904). 

I. L. R. 30 Mad. 528 

24. — Tree— Land-holder’s and tenanfs 

rights as to trees on tenanfs holding. — Meld, 
that in the absence of special agreement a 
tenant has, as against his landlord, a right to insist 
that so long as his tenancy continues the landlord 
shall not cut down trees standing on the tenant’s 
holding. Deokinandan v. JDhian Singh , J. L.R> 
8 All. 467; Kousaliai. Gulab Kunwar, I. L.R, 
21 All. 297, and Ruttonji jEJdulji Shet v. The 
Collector of Thana, 11 Moo. I. A. 295, referred 
to. Badam v. G-anga Dei (1907). 

I. L. R. 29 All. 484 

LAND REGISTRATION. 

— Refusal to register— Suit for declaration of 
title — Limitation Act , Sch. II, Art. 120. — An 
order under the Land Registration Act refusing to 
register an applicant’s name does not in law 
amount to a dispossession of the applicant and the 
putting in possession of the party upon whose ob- 
jection the application was refused. When the 
party whose application for the registration of 
his name was refused continued in actual possession 
no suit for the recovery of possession Within Art. 
144 of Sch. II of the Limitation Act would lie 
at his instance, and a suit to have his title to the 
land declared would he governed by Art. 1-0 of 
Sch. II of the Limitation Act. Mohabharat 
Shaha v. Abdul Mamid Khan, 1 C. L. J. 73, 
followed. Shamanttnd Das <?. Rajnabain Das 
(1906) 11 C. W. N. 180 

LAND REGISTRATION ACT (BENG. 
VII OF 1876). 

s. 78— 

— Suit for rent by assignee from unregistered 
proprietor — Maintainability . — S. 78 of the Land 
Registration Act (VII B. C. of 1876) has no ap- 
plication to the case of a person to whom rent has 
been assigned by a proprietor^ whose name has not 
been registered under the Act. Sebapat HoSSEIN 
v. Tabini Pbosad Dobey (1906). 

11 a w. N. 141 

s, 88 — 

See Boabd op Revenue, Ruees op. 

11 C. W . N. 470 

LAND REVENUE CODE (BOM. ACT V 
OF 1879). 

s. 37— 

Xhots — Khots of the whole village — Allu- 
sions— Right of the Khot to Me alluvion.— The 
Khots of the village of Bele Burdruk fet the Ratna 

I 
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LAND' REVENUE CODE (BOM. ACT V 
OF 1879) — concluded . 

giri District asserted a claim to occupy and cultivate 
lands left dry in the river bed as far as the middle 
of the bed opposite their khoti village. The lands 
in. question were treated for nearly a hundred years 
as part of the village. Held. , that plaintiffs were 
entitled to the right claimed and that s. 37 of the 
Land Revenue Code (Bombay Act V of 1879) 
presented no bar to the same. The construction to 
be placed on the words “are hereby declared” m 
a statute discussed. Secbetaby op State v. 
Wasudeo (1907) . I- L. R. 31 Bom. 456 

s. 83 — 

Bhagdari and Nartoadari Act ( Bom . Act V 

oflS62J, s. 3 — Fruit-yielding trees standing on 
a portion of a Bhag— Permanent tenancy— Annual 
tenancy— Construction— Obstruction to tenant in 
the enjoyment of trees — Permanent injunction . — 
S. ^3 of the Land Revenue Code (Bom. V of 1879) 
creates no new rights j it simply insists on the 
Courts adopting a better method of ascertaining 
whether in fact the right existed. ISFAHAN C hand v. 
Modi Kekhushbit (1906). 

I. L. R. 31 Bom. 183 

LEASE. 


See Adyebse Possession. 

I. L. R. 29 All. 593 

See Ejectment, suit bob. 

11 C. W. IS*. 001 

See Lambabdab and Co-shaeeb. 

I. Xi. It. 29 All. 20, 554 

See Landlobd and Tenant. 

See Right oe Occupancy. 

11 C. W. 1ST. 397 

by Hindu Widow — 

See Hindu Law — Widow, 

I. Xi. R. 34 Calc. 329 

1 . — Transfer of Property Act, s. 108 (j) — As- 
signment of lease — Assignee of lease, liability of, 
to lessor — Liable for rent from date of assign- 
ment and not from date of obtaining possession— 
Principle applies to agricultural leases. — Under 
s. 108 of the Transfer of Property Act a lessee may 
transfer Ids privity of estate to an assignee, thns 
rendering the latter liable to the lessor on co- 
venants running with the land, while he himself will 
continue liable to the lessor by reason of his privity 
of contract which does not pass by assignment. 
The liability of the assignee arises from the date 
of assignment and not from the date when he 
•obtains possession. This is the law in England 
and there is nothing in the Transfer of Property 
Act to make a different rule applicable in this 
•country. Eunhanujam v. Anjelu , I. L. _E. 17 
Mad, 296, referred to. Although the Transfer of 
Property Act does not apply to agricultural leases, 
there is no reason why the above rule should not 
ha applied to them as well as to non-agricultural 


LEASE — continued . 

leases. The assignee of an agricultural lease be- 
comes liable for the rent payable to the lessor from 
the date of assignment. Kamala Nay ale v. Fanga 
Pao, 1 Mad . PL . C. 24, and MacnagUen v. Lalla 
Meioa Lall, 3 C. L . P. 285, dissented from. 
Monica Kithebia Saldanha v. Subbaya Hebbaba 
( 1907 ). . . . I. L. R. 30 Mad. 410 

2.— Lease — Contract in violation of the Ben- 
gal Municipal Act— Commissioners, power of, 
under the Bengal Municipal Act ( 111 oj Ioo4, 

B. C.J, ss. 84, 37 — Ultra vires— Fraud. — S. 34 oi 
the Bengal Municipal Act must he read along with 
s 37 of the said Act Where in a suit by the 
Chairman of the Municipality to set. aside a per- 
manent lease executed by the defendant it was found 
that the contract was sanctioned by the Commissioners 
at a meeting and that it involved a value exceed- 
ing Rs. 500 but that the Icabuliyat executed on 
behalf of the Municipality was signed only # by the 
Chairman, and although two of the Commissioners 
witnessed it they did not sign it as contracting 
parties, and, furtheimore, it was not sealed with the 
seal of the Commissioners. Meld, that the contract 
was not binding on the Commissioners. Chaibman, 
South Babbackpobe Municipality v. Amulya 
Nath Chattebjee (1907). X. L. R. 34 Cale. 1030 

3. — Construction of lease— Five, years^ term 
with option to lessee to hold over indefinitely on 
the same conditions — Nature of tenancy after 
expiration of term— Ejectment— N otice — Unequal 
bargain — Undue influence -Pleadings —A lease 
was executed for a term of five years giving the 
lessee the option of quitting the piemises during the 
continuance of the term on giving a month s pre- 
vious notice to quit. There was a furtner stipula- 
tion that the lessee would he entitled to hold and 
possess the premises on the conditions reserved even 
after the expiration of the term and so long as he 
desired to do so without interruption or hindrance 
on the part of the lessor. Meld, on a construction oi 
the lease, that the right to hold over did not create in 
the lessee the interest of a tenant from month to 
month from the expiration of the term of five years, 
and the lessor could not, after the expiration of the 
said term, eject the lessee by giving bun notice to 
quit as in the case of a monthly tenancy. The 
lessee was entitled to hold and possess the pmmses 
all his life or until due surrender by him during 
his lifetime by means of a month's notice. 

Shripad v MaTci, I. L. M 4 Bom. 424* 
followed. A doubtful grant must be construed m 
favour of the grantee. Higgins : Nobin Dundee 
Sen (1907) . 11 C. W. 809 

4, — Transfer of Property Act , ss. 105, 707— - 
Lease, within the meaning of, can only be effected, 
bv written instrument signed by the lessor, -A. 

< lease * as defined by s. 105 of the Transfer of Pro- 
perty Act, is a transfer of property, ana such a 
transfer can only he made by the person in whom 
the property to he transferred is vested. The regis- 
tered instrument by which a lease can be effected 
under s. 107 of the Transfer of Property Act must 
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LEASE — concluded . 

"be an instrument bearing the signature of the lessor. 
Ambalavana Pandaram v. Vagurau , I. L. R. 19 
Mad. 59 ; Seshachela Naiker v. Varadachariar, 

I. L. JR. 95 Mad. 55 3 distinguished. Tuboe 
Sahib v. Estjf Sahib (1907). 

I. L. R. SO Mad. 322 

5. — Transfer of Property Act (IF of 1S89J } 
s. 106 — Notice to quit — Monthly period of 
tenancy not necessarily reckoned from date of 
lease — May be calculated from different date if 
such loas the intention of the parties.— It is open 
to the paities to a lease to agree that the monthly 
period of a tenancy should be reckoned from a date 
different from that on which the lease is executed, 
and fifteen days* notice to the tenant expiring with 
the end of a month of the tenancy as so reckoned is 
a sufficient notice under s 106 of the Transfer of 
Property Act. Where a lease is executed and the 
tenant enters on possession and is liable for rent 
from the middle of a month, but the rent is made 
payable, not on dates calculated fiom the date of 
such lease but at the end of the calendar month, the 
reasonable inference, in the absence of anything 
to the contrary in the instrument, is that for deter- 
mining when the tenancy was to expire, the parties 
agreed that the monthly tenancy should coincide with 
the calendar month. Akunachella Chettiab v. 
Bamiah Haidu (1906) . I. Xi. B. 30 Mad. 109 

LEAVE TO SUE. 

See Appeal. I. L. R. 34 Calc. 584 

See Lettebs Patent, cl. 12. 

11 C. W. 1ST. 663 

— Letters Patent , 1865, cl. 12 — Registrar , power 
of to grant such leave — Rules and Orders of the 
JKigh Court— Rules 515A , 515JB (4) — Ultra vires 
— Delegation of power by Sigh Court — Civil 
Procedure Code (Act XIV of 1882), ss. 637, 652— 
Sigh Court, Constitution and jurisdiction of — 
Limitation Act (XV of 1S77J, s. 14.—~ The order 
granting leave to sue under cl. 12 of the Letters 
Patent is a judicial and not merely a ministerial 
act ; the leave has to he granted by a Judge of the 
Court, and it is not competent to the Court to dele- 
gate this function to one of its officers. Sadjee 
Ismail Sadjee Subeeb v, Sadjee Mahomed 
Sadjee Joosub, 13 P. L. R. 91 ; De Sousa v. Coles , 
3 Mad. S. C. 384 j Mudelly v. Mudelly, 8 Mad. 
S. C . 210, Raj am Chetti v. Seshayya , I. L. R. 18 
Mad. 236 ; Rampurtah Samruihroy, v. Premsukh 
Chandamal, J. L R. 15 Rom. 93, referred to. 
Buie 51 5 A of the Buies and Orders of the High 
Court, in so far as it authorises the Begistrar or 
Master to grant leave under cl. 12 of the Letters 
Patent, is ultra vires. Laliteshwab Singh v. 
Bameshwab Singh (1907). 

I. L. R. 34 - Calc. 619 

LEGAL CRUELTY. 

See Bestitution op Conjugal Bights. 


LEGAL PBACTITIOITEBS 9 ACT (XVIII 
OP 1879). 

ss. 13, 14 — 

1. — Jurisdiction — Inquiry by Court subordinate 
to the Sigh Court into conduct of pleader practise 
mg before it — Seld, that the words “any such 
misconduct as aforesaid ” as used in s. 14 of the 
Legal Practitioneis* Act, 1879, relate to all the cases 
set out in s. 13 of the Act The authority therefore 
to inquire into a matter falling within the purview 
of s. 13, cl. (/), of the Act is not confined to the 
High Court, but may he exercised by a subordinate 
Court before which the pleader or mukhtar whose 
conduct is called in question may be practising. 
In the matter of Puma Chunder Pal, Mukhtar, 
I. L. R. 27 Calc. 1023 ; In the matter of Southekal 
Krishna Rao, I. L. R. 15 Calci 152, and In the 
matter of a Pleader , I. L. R. 26 Mad. 448, 
referred to. Muhammad Abdul Hai, In the 
matter of the petition of (1906). 

I. L. B. 29 AH. 01 

s. 28 — 

2. — Pleader — Agreement to allow legal fees to 
be set off against money advanced to a pleader by 
a client . — A client advanced certain money to a 
pleader who subsequently appeared for the lender in 
various cases. On suit by the lender to recover his 
loan, the pleader set up an agreement entitling him 
to set off against the money borrowed his fees for 
professional services. Seld, that the pleader was 
entitled to a set-off in the shape of reasonable remu- 
neration for services actually rendered, although 
there was no such agreement as required by the 
Legal Practitioners 9 Act, s. 28 Raghunath Saran 
Singh v. Sri Ram, I. L. R. 28 All 764, and Ra&i* 
lid-din v. Karim Rakhsh, I. L. R. 12 All. 169 > 
referred to. Chhannu Lali?. Ashabfi Lab (1907). 

I. L. R. 29 All. 649 


LEGAL BEPBESENTATIVES. 

See Appeal, abatement op. 

11 C, W. 3ST # 504 

application to bring in— 

See Hindu Law. 

I. L. B. 34 Calc. 642 

See Limitation . 

I.'L. B. 34 Calc. 1020 

— Application for substitution of names — Civil 
Procedure Code (Act XIV of 1882), s . 362 — 
Limitation Act (XV of 1877), Sch. II 3 Art. 178 .— - 
During the pendency of a defendant’s appeal, one 
of the plaintiffs, respondents, died, and his rights 
and liabilities in respect of the disputed properties 
vested by survivorship in accordance with the 
Mitakshara law in the remaining plaintiffs, respon- 
dents. Seld, that an application by the appellant 
to have the surviving plaintiffs, respondents, noted 
as the legal representatives of the deceased comes 
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LEGAL REPRESENTATIVES— eowcZ«- 

ded. 

within s. 362 of the Civil Procedure Code and is 
governed by Art. 178, Sch. II of the Limitation Act. 
S. 362, Civil Procedure Code, is not limited in its 
application to cases where the right to sue (or appeal) 
survives against the surviving defendants (or res- 
pondents) not as the legal representatives of the 
deceased, hut by reason of a right vested in them 
antecedent to the suit. [Shamanund Das v. 
Rajnabain Das (1906) . . 11 0. W. N, 186 


LEGAL TENDER. 

— Indian Coinage and Paper Cwrency Act 
(XXII of 1899 ), ss. 2 , 3 — Tender by cheque — 
Irregular tender , waiver of — Valid tender , if 
stops interest — Bengal Tenancy Act (VIII of 
1885), s . 61-Contract Act (IX of 1872), s. 38.— 
A legal tender as defined by the Indian Coinage Act, 
the Indian Paper Currency Act, and the Indian 
Coinage and Paper Currency Act does not include a 
tender by cheque. But when a tender is actually 
made, but in a currency different from that required 
by law, viz., by a cheque, the objection to the form 
of the tender may be expressly or impliedly waived 
by the creditor, and he will he deemed to have waived 
the objection, if he rejects the tender on some 
ground or other, without making any objection of 
the legality of the tender in point of quality. 
Polglass v. Oliver , 2 Cr. andJ. Cr . 15 : 37 R. R. 
623l ; Jones v. Arthur, 8 Dowling 442 i 59 R . R. 
833 j Ball v. Stanley , 5 Yerger 599 , Came v. 
Coulton, 1 JR. and C. 764 ; Ward v. Smith , 7 Wal- 
lace 447, and Bolye Chund Singh v. Moulard , 

1. L.R. 4 Calc. 572, referred to A valid tender, 
which has been improperly refused, hut which is 
kept good, though it does not extinguish the indebt- 
edness, stops the running of intere t after the tender. 
Raja Ransgit Smgha v. Bhagabutty Charan Roy, 
7 C. W. X. 720 , distinguished. Gyles v. Kali, 2 £. 
Wms 378 ; Wallace v. MaeConnell, 13 Peters 136 ; 
Bissell v. Hayward, 6 Otto 580 ; and Hikson v. 
Clark, 5 C. B. 365 ,* 75 R. R. 747, referred to. 
Where, therefore, a tenant wrote a letter to one of the 
sons of the deceased landlord offering to pay the 
whole amount of the rent due, by a cheque or in 
cash, provided a receipt signed by all the brothers or 
by a person duly authorised to sign on their behalf 
was given, and subsequently a cheque was drawn in 
favour of all the four brothers and sent to the 
eldest one with a request that a proper receipt might 
be sent for the amount, hut the cheque was returned 
as there was a serious dispute amongst the brothers 
and they were not in a position to grant a joint 
receipt, and repeated attempts by the tenant to pay 
the money having failed, she deposited the amount 
in Court under s. 61 of the Bengal Tenancy Act. 
Held, that as there was a valid tender in the case, 
which was improperly refused, interest ceased to run 
from the date of the tender. Jagat TIbini Da si 
v.Naba Gopal Chaki (1907). 

I. L. R. 84 Calc. 805 


LESSEE. 

See Redemption, Suit pob. 

I. L. R. 29 All. 679 

LESSOR AND LESSEE. 

See Lease, Constbuction op. 

11 C. W. N. 809 

LETTERS OE ADMINISTRATION. 

— Grant for the use and benefit of minor — 
Minor wife — B usband, grant to — Guardian — Pro» 
bate and Administration Act (V of 1881), s. 33 — 
Practice — Where a husband applied under s. 33 
for the Probate and Administration Act for letters- 
of administration for the nse and benefit of his 
minor wife : Held, that such application was not 
maintainable until the applicant had been appointed 
guardian of his minor wife. Nieojini Debi, In 
the goods of (1907) . LL. R. 34 Calc. 706 

LETTERS PATENT, 1865. 

See Leave to sue. 

els. 7, 8 — 

See Advocate. . I. L. R. 29 All. 95^ 
cl. 12 — 

1. — Leave to sue — Rule 515 A of the High Court 
— Ultra vires. — Rule 51 5 A of the Rules and Order 
of the High Court, in so far as it authorises the 
Registrar or Master to grant leave under cl. 12 of 
the Letters Patent, is ultra vires. Laliteshwab 
Singh v. Rameshwab Singh (1907). 

I. L. R. 34 Calc. 619 

2. — Lettei s Patent, cL12 — Considerations of con- 

venience may be taken into account m granting or 
refusing leave when part of the cause of action arises 
within jurisdiction. — The jurisdiction conferred by 
cl. 12 of the Letters Patent in respect of applications 
for leave to sue when part of the cause of action 
arises within jurisdiction ought to be exercised with 
great caution when the defendant is an absent 
foreigner. Societe Generate He Paris v. 
Dreyfus Brothers, 29 Ch H. 239, 243, 

referred to. Courts in this country are not 
precluded from taking the question of con- * 
venience into consideration in dealing with applica- 
tions under cl. 12 for leave to sne. Part of the cause 
of action cannot be held to arise at a place, where 
payment was not originally contracted for, merely 
because after performance of the contract and 
without any consideration a promise is made to pay 
at such place. Seshagibi Row v. Nawab Askub. 
Jung Apt ad Doweah Mushead Mdbk (1907). 

I. L. R. 30 Mad. 438 

3. — Letters Patent, cl. 12 — Buies and Ordeis of 
the High Court — Rules 515 A and 515B — Grant of 
leave under cl. 12 of the Charter by Registrar or 
Master, if ultra vires. — Rule 51 5 A so far as it 
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LLBRL*— •‘concluded. 


authorises the granting of leave under el. 12 of the 
Charter by the Master and Registrar is ultra 
mres. Bbij Coomaby v. Alma Chand (1907). 


ii c. w. n. ees 


cl. 15 — 

1. — Letters* Patent, cl. 15 — * Judgment*— Order 
shutting out evidence is a judgment and appealable 
as such,— An order refusing to issue a commission 
for the examination of witnesses* whose personal 
attendance cannot he enforced, affects the right to 
produce evidence relevant to the issues in the suit 
and is a judgment within the meaning of cl. 15 of 
the Letters Patent and appealable as such. That 
the Judge has a discretionary power does not affect 
the appealability of the order. Mabuthamuthu 
Pillai v. Kbishnamaohabiab (1906). 

I. L. R. 30 Mad. 143 

2. — Letters Latent, cl. 15— “Judgment ” what 

is. - An order of a single Judge rejecting a revision 
petition presented u< der s. 622 of the Civil Proce- 
dure Code on the ground that the objection taken 
therein is unfounded is a ‘judgment 9 within the 
meaning of cl. 15 of the Letters Patent, and appeal- 
able as such. Kama Ayyab v. Venkatachella 
Paday\ohi (1907) . I. I*. R, 30 Mad. 311 


LIBEL. 

See Defamation. 

on the Judges — 

See Advocate . I. L. R. 29 AIL 95 ; 

L. R. 34 I. A. 41 

suit for— 

— Suit for libel by several persons jointly — 
Misjoinder of plaintiffs and causes of action — 
.Plaint^ amendment of— Election of plaintiff — 
Civil Procedure Code ( 'Act XIV of 1882), ss 26 
and 58. —Where six members of the Calcutta Police 
Porce jointly sned the editor and proprietor of a 
newspaper for damages in respect of a libel alleged 
to contain reflections upon their conduct in a 
criminal case : — Meld, that there was not one and 
the same cause of action appertaining to all the 
plaintiffs, though the injury was caused by one act 
of the defendant, hut that each plaintiff had a 
separate canse of action in respect of his own reputa- 
tion ; and that having regard to s. 26, Civil Proce- 
dure Code, there had been a misjoinder of plaintiffs 
and causes of action, and that the suit as framed 
could not proceed. Meld, further, that there was 
nothing in the Civil Procedure Code or Rules of the 
Court to necessitate a dismissal of the suit j that 
•the plaintiffs might he put to their election which 
Due of them should proceed with the suit ; and that 
after such election the plaint might he amended hy 
striking out the other plaintiffs and making other 
.consequential alterations. Maramoni Massi v. Mari 
Churn Chowdhry, I. L. B. 22 Calc. 833 , referred 
iso, J Booth v. Briscoe, L . B. 2 Q . B. XL 496, 
distinguished. Smurthwaite v, JSannay, [1894} A. 


C. 494 ; P. % O. Co. v. Tsune Kijima, [1895} A. C* 
661 ; Ali Serang v. Beadon, I. L. B. 11 Calc. 524 1 
Varajlal Bhaishanker v. Bamdat Mariknshna, 
I* L. B. 26 Bom . 259, and Sandes v. TFildsmith 
[7893] 1 Q. B. 771, followed. Aldbidge v. Bab- 
bow (1907) . . . IL.E. 34 Calc. 662 


LICENSE. 

necessity of— 

See Swoed-Stice. 

I. L. R. 34 Calc. 749 

— Calcutta Municipal Act (B. C. Ill of 1899), 
ss. 198, 466 and Sch . II , Buies (1), (2) and (7 )— 
Liability of lime-trade — Licensee to take out 
separate license to store lime. — A lime-trader, who 
has obtained a license under s. 198 and Rules (1) and 
(2) of Sch. II of the Calcutta Municipal Act in 
respect of his lime business, is not exempted hy Kule 
(7) of the Schedule from taking out a separate 
license to store lime as required hy s. 466 (1) of the 
Act. BirrN BEHAEr Chose v. Cobpoeation of 
Calcutta (1907) . . I. XL R. 34 Calc. 913 


LIEN. 

of vendor— 

— Transfer of Property Act (IV of 1882), 
s. 55 — Vendor , hen of unpaid — Lien is not posses- 
sory but only a charge — Adverse possession . — The 
lien of the unpaid vendor of land under s. 55 of the 
Transfer of Property Act is non-possessory. He has 
only a right to retain the title-deeds and to a charge 
for the unpaid purchase money, hut he cannot retain 
possession of the property sold against the vendee, 
Velayutha Chetty v. Govindasawmi Naiken 
(1907) . . . . I. L. R.30 Mad. 524 


LIMITATION. 


Col. 

1. Law of Limitation . , 235 

Question oe Limitation . 236 

3. Statutes oe Limitation . 236 

See Calcutta Municipal Act (Bengal 
III op 189y). 

I.L. R. 34 Calc. 341 

See Civil Pbocedube Code, ss. 368, 582, 
587 . . I.L.R. 29 All. 535 

See Couet-fees, Insufficiency of. 

I. L. R. 29 AIL 749 

See Ejectment, Suit fob. 

UC.W.N.661 


See Execution of Deobee. 

L L. R. 30 Mad. 537 

See Ex-pabtb Deobee. 

I. Ii. R. 29 All. 623 
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LIMITATION — continued, 

, See Hindu Law — Alienation. 

1. 1*. B, 34 Cale. 184 

Hindu Law— Joint Family, 

I. L. R. 29 All. 544 

See Limitation act. 

Nee Parties. . 11 C. W. N. 350 

See Prosecution. 

I. L. B. 34 Oale. 909 

See Record or Rights, Objection to. 

11 C. W. N. 48 

See Second Appeal. 

I. L. R. 30 Mad. 1 

1. LAW OF LIMITATION. 

1 — Limitation — Resistance to execution — In - 
vestigation into the matters of resistance— Dismis- 
sal for default — Limitation Act (XV of 1877), 
Soli . II, Art. 11 — Civil Procedure Code (Act 
XIV of 1882), s . 885. — An application under s. 335 
of the Code of Civil Procedure was dismissed for 
default on the petitioner applying to withdraw his 
petition for want of evidence, the opposite party 
being present. In a snit by the petitioner for posses- 
sion of the property, the subject of the above appli- 
cation, the defendants pleaded limitation under 
Art. 11 of Sell. II to the Limitation Act : Held, 
that there was no enquiry within the meaning of 
b. 335 and that consequently the order made was not 
conclusive, and the suit was not barred by the special 
limitation of one year. If is a condition precedent 
to passing an order under s. 335, so as to make it 
conclusive unless a suit is brought within one year, 
that the Court shall enquire into the matters of 
resistance, etc. Sarat Chandra Bisu v. Tarini 
Prasad Pal Chowdhry (1907). 

I. L. R. 34 Calc. 491 

2, — Limitation Act (XV of 1877), s. 20 — Pari 

payment — Mortgage-debt — Equity of redemption, 
transfer of— Part payment by mortgagor after 
transfer — Extension of period as against trans- 
fer ree.— Payment of a part of the mortgage-debt by 
the mortgagor, and appearing in his handwriting, 
will give a fresh start of limitation to the mortgagee 
even as against a person who had purchased a por- 
tion of the mortgaged property prior to such pay- 
ment. Krishna Chandra Saha v. Bhairab 
Chandra Saha , 9 C. W. H.868: I. L. R. 82 
Calc . 1077, followed. Neivbould v. Smith, 33 Ch. 
D. 127, referred to. Donr Lax Sahu v. Roshan 
Dubey (1906) . . . 11 C. W. N. 107 

3. — Limitation Act (XV of 1877), s . 7 / Sch . II, 
Arts . 178,~ 179 — Execution of decree — Limitation 
— Minority . — On the 11th of May 1886 a decree 
under s. 88 of the Transfer of Property Act, 1882, 
was passed in favour of one S. L. In June 1888, 
S . L. died leaving him surviving three sons, all 
minors. On the 30th of April 1889, these three sons, 

‘ itill minors, made an application for . an order 
l^jsplute under s. 89 of the Act. Nothing further 


LIMITATION — continued . 

was done towards execution of the decree until the 
1st of October 1904, when the three sons, one being* 
still a minor, again applied for an order absolute for 
the sale of the mortgaged property. Held, that the 
application on the 1st October 1904 was not barred 
by limitation. Zamir Mas an v. Sundar, I. L. R r 
22 All. 199 , followed. Ehagat Bihari Lai v. Ram 
Nath, I. L. R. 27 All. 704, and Baldeo v. Ibn 
Haidar, I. L. R. 27 All. 625, referred to by 
Richards, J. Sri Ram v. Het Ram (1907). 

I. L. R. 29 AIL 279' 

4. — Limitation — Hindu Law — Widow — Aliena* 
tion — Suit by reversioner to set aside the alienation 

Limitation Act (XV of 1877), Sch . II, Art 9L 
— The plaintiff sued in 1904, as a reversioner, to 
recover possession of property from the defendant to- 
whom it had been given by way of gift in 1894 by 
the widow of a preceding owner. It was found by 
both the lower Courts that the alienation was not 
justified by any necessity recognized by Hindu Law. 
The defendant pleaded that the suit was barred by 
limitation. He Id, that it was not open to the defen- 
dant to rely on Art 91 of the Limitation Act (XV of 
1877) as a bar to the suit. Hanhar Ogha v. 
Dasarathi Misra , I. L. R. 33 Calc 257, followed. 
Rakhmabai v. Keshav Raghunath (1906) \ 

I. L. R. 31 Bom. 1 

2. QUESTION OF LIMITATION. 

5. — Limitation, plea of — Ground of limitation 
not taken in memorandum of appeal — Second ap- 
peal — Plea of limitation raised for the first time 
m second appeal — Limitation Act (XV of 1877), 
s. 4 — Civil Procedure Code (Act XIV of 1882 ) * 
s. 542— Practice — Held, by the Special Bench 
(Woodroeee, J., dissenting), that though an objection 
upon the question of limitation was not raised in the 
memorandum of appeal, leave should yet be given to 
argue it as the point arose on the face of the plaint* 
and no question of fact had to be enquired into to 
enable the Court to dispose of it, and that when the 
point was thus taken the Court was bound to give 
effect to it, the provisions of s. 4 of the Limitation 
Act being mandatory. Qucere : whether s. 542 of 
the Code of Civil Procedure controls s. 4 of the Limit- 
ation Act. Held, by Woodroeee, J , that under 
the circumstances of the case it was a fair and proper 
exercise of discretion to disallow, under s. 542 of 
the Civil Procedure Code, the objection which had 
not been set out in the grounds of appeal. Balaram 
v. Man gta Dass (1907) . I. L. R. 34 Cale. 941 

3. STATUTES OF LIMITATION. 

0 . — Limitation Act (XV of 1877), Arts • 118 > 
141 — When suit is for possession, Art . 141 and not 
Art. 118 applies.— Art. 118 of Sch. II of the Limit* 
ation Act applies only to declaratory suits in respect 
of adoption and not to suits for possession of immove- 
able property. The period of limitation applicable 
to the latter class of suits is that prescribed by 
Art. 141 of Sch, II of the Limitation Act. Phakur- 
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Tnbhuwan Bahadur Singh v. Baja Rameshar 
BaJchsh Singh , L. ii!. 55 1. A. 155, followed. 
Velaga Mangahma d. Bandlamudi Veebayya, 
(1907) . . . . I. L. R. 30 Mad. 308 

7 .—Limitation Act (XT of 1877), Sch. 11, 
Ait. 95 — Brand — Suit to recover possession of 
dar-patni tenure purchased ben ami — Fraudulent 
arrangement between patnidar and benamidar by 
which decree was obtained under which the tenure 
was sold to patnidar — Real purchaser 9 # title not 
affected by decree or sale in execution under it . 
— The plaintiff, in 1 SS6, purchased benami the dar* 
patni right in a certain tenure. In 18b9 the . patni- 
dar entered into a fraudulent arrangement with the 
henamidar, whose name was entered in the Collec- 
tor’s hook as the holder of the dar-patni, and obtained 
a decree for arrears of rent under Which the dar-patni 
was sold and purchased by the patnidar on 20th 
June, 1891. The plaintiff, the real purchaser and 
beneficial owner of the dar-patni, admittedly became 
aware of the fraud on or before the 29th July, 1892. 
In a suit brought on 25th October, 1895, against the 
patnidar and the benamidar to recover possession of 
the dar-patni : — Held , that the suit was not barred 
by the three years 5 period of limitation provided 
by Art 95 of Sch. II of the Limitation Act (XV of 
1877) for a suit to set aside the decree on the ground 
of fraud. On the facts the plaintiff was not estop- 
ped from denying the authority of his benamidar to 
deal with the tenure, and there was nothing to 
show that anything more than the interest of the 
benamidar was sold. On this point the onus was 
on the defendants to show that the plaintiff could 
not succeed without setting aside the decree, and 
this they had not done. There was, therefore, no- 
thing to show that the plaintiff's title was in any 
way affected by the sale Akkad a Pee shad Pakja 
v. Peasaknamoyi Dasi (1907). 

X. Jj. R. 34= Calc. 711; L. R. 34 X A. 138 


8 . — limitation Act (XT of 1877), Sch. II, Arts. 
178, 179 — Art. 178 applies where decree-holder 
obliged to refund seeks to execute his decree — 
Reriod runs from the date of order for 
such refund. — Where a sale in execution of a 
decree is set aside at the instance of the judg- 
ment-debtor and the decree-holder is. ordered to 
refund the purchase money paid to him and the 
decree-holder subsequently applies to execute his 
decree, such application in regard to limitation is 
governed by Art. 17S and not 179 of Sch. II to 
the Limitation Act, and time begins to run against 
the decree-holder from the date when he is 
ordered to refund the purchase money, when alone 
his right to apply accrues. Issuree JDassee v. 
Abdool KhalaTc, I. L.R.4 Calc.415, and Kalyanbhai 
JDipchand v.Ghanasham lal Jademathji , I. L . 
R. 5 Bom. 29, followed. Bamiseedi Vekkata 
Appa Bao is. Laekoju Chika Ayyakma (1906). 

I. X. R. 30 Mad. 209 


9 .—Limitation Act (XT of 1877), s. 7—JEJxecu- 
tion proceedings -Death Of ^decree- holder pending 
stay of execution— Right of minor to revive pro- 


ceedings — limitation. — Where a mortgagee decree- 
holder applied for sale of the mortgaged properties, 
hut on objection the proceedings were stayed and 
before the stay order was removed the decree-holder 
died, leaving a minor son and shortly afterwards the 
stay order was removed and the application for 
sale also was struck off Held, that the minor heir 
of the decree-holder was entitled to the protection of 
s 7 of the Limitation Act and an application for 
sale made on his behalf more than 3 years after was 
not barred by limitation. Abdul Latie v. 
Bajaki Mohun Boy (1907) . • 11 C. W. H. 831 

10. — Mortgage — J "Personal Covenant —Regis~ 
tered mortgage bond — Supplemental decree — 
Transfer of Broperty Art (IT of 1882). s. 90 

Limitation Act (XT of 1877), Sch. II, 
Arts. 116, 178.—. Art. 178, Sch. II, of the Limit- 
ation Act is limited to applications under the 
Code of Civil Procedure. It does not apply to an 
application by a mortgagee for a supplemental 
decree under s. 90 of the Transfer of Property Act. 
Where a registered mortgage contains a covenant to 
pay the mortgage money, the mortgagee would have 
under Art. 116, Sch. II of the Limitation Act, six 
years to bring his suit on the covenant ,* and the 
question of limitation on an application for a sup- 
plemental decree under s. 90 of the Transfer of 
Property Act is, whether the personal remedy was 
barred at the date of the institution of the suit, and 
not whether it would he barred at the date of the 
application. TilucTc Singh v. Barsotein Broshadi 
1 . 1. R. 22 Calc . 924 ; Bai Manekbai v. 
Manekji Kavasji , 1. L. R. 7 Bom. 213, and 
j Puma Chandra Mon dal v. Radha Nath DaS, 

I. L. R. 33 Calc. S67 , approved. Bahmat 

Kaeim v. Abdul Kabim (1907). 

I. X,. R. 34 Calc. 672 

11. — Barties , substitution of— New plaintiff 
— Assignment — Assignee substituted after period 
of limitation — Civil Brocedure Cade (Act XI T 
of 1882), s. 372 — Limitation Act (XT of 1877), 
s. 22 — In a suit brought -within the period, of 
limitation the name of the assignee of the original 
plaintiff ws>s, after expiry of the period, substituted 
for that of the latter which was struck off the 
record. Held, that s. 22 of the Limitation Act was 
applicable, and that if a person who has not been on 
the record is snbstituted as a plaintiff in the place 
of the original plaintiff under s. 672 of the Code of 
Civil Procedure, the person so substituted must be 
taken to be brought on the record subject to the law 
of limitation applicable to the case. That section 
does not exclude the operation of s. 22 of the Limit- 
ation Act and, except in the case of the legal 
representative of a deceased party, the person sub- 
stituted as plaintiff must be ' regarded &s a new 
plaintiff within the meaning of the latter section. 
HanakChand v. Deonath Sahay, I L. R . 25 
Calc. 4C9, approved. Suput Singh* v. Imrit 
Teivari, I. L. R. 5 Calc. 720, disapproved and 

1 distinguished. Abdul Bahmajt v. Amur Ali (1907) * 
° I. X,. R. 34 Calc. 612 
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12. — Public Demands Recovery Act (Bengal 
Act I of 1895), ss . 8, 10 — Notice — Limitation Act 
(XV of 1877), Sch. II, Arts . 12, 142— Sale in 
execution of certificates— Suit to set aside sale 
— Possession — Certificate, effect of — When notice 
has not been served under s. 10 of the Public 
Demands Recovery Act, 1895, and a suit is brought 
to set aside the sale and to recover possession of the 
property sold. Art. 142 and not Art. 12 of Sch. II 
of the Limitation Act is applicable. Under s. 8 of 
the Public Demands Recovery Act, a certificate duly 
made and filed, has, in so far as regards the remedies 
for enforcing it, the force and effect of a decree of 
a Civil Court notwithstanding that notice may not 
have been served under s 10 ; but a sale held with- 
out service of notice under s. 10 is wholly without 
authority, and is a nullity. Plena Chaldea 
Chatteejee v. Dinabandhtt Mukeetee (1907). 

I. Ii. B. 34 Calc. 811 

13. — Second appeal — Application to bring in 
legal representatives of deceased respondent in 
second appeal Limitation Act (XV of 1877), 
Sch, II, Art. 175C — Code of Civil Procedure 
(Act XIV of 1882), ss. 587, 582— Abatement— 
Death of one of several respondents pending 
appeal . — The period of limitation laid down in 
Art. 17>C, Sch. II, of the Limitation Act, for an 
application to bring in the heirs of a deceased 
party applies to second appeals. S. 587 of the Code 
of Civil Procedure must be read in conjunction 
with s 5^2 of the Code and Art. 175C, Sch. XI of 
the Limitation Act. Madhuban Das v. Naram 
Das, 4 All L, J. R. 397, referred to. Susy a 
Pillai v. AiyaTcannu Pillai, I L R. 29 Mad. 
529, dissented from. Where one of the plaintiffs 
respondents in a second appeal against a decree for 
rent passed in their fa\ our had died and no appli- 
cation was made to bring in his heirs within the 
period allowed by Art. 17oC, Sch II of the Limitation 
Act : — Meld, that the appeal had abated so far as 
the deceased respondent was concerned, hut that 
the appellants were entitled to go on with the 
appeal as against the other respondents. Chandar - 
sang V ersabhai v, Khimabhai Raghabhai, I- I B. 
22 Bom. 718 , referred to. Upenlba Kttmab 
Chakbavabti v. Sham Lax Manual (1907). 

LL. B. 34 Calc. 1020 

14. — Execution of decree — Civil Procedure 
Code (Act XIV of 1882), s. 230 — Decree on 
appeal, modifying the first decree. —A decree for 
payment of money was modified on appeal. Meld, 
that the decree to he executed being the decree made 
on appeal, the twelve years mentioned in s. 230 of 
the Code of Civil Procedure would run from the 
date of the appellate decree. Mahomeb Mehux 
Bella v. Mohini Kanta Shaha Chowdhbv. 

(1907) . . . . I. L. B. 34 Calc. 874 

LIMITATION ACT (XV OB 1877). 

s. 4 — 

, See Colbt-pees, Insuppicienoy oe. 

I. L. B. 29 AIL 749 


LIMITATION ACT (XV OF 1877)- 

continued . 

See Limitation, Plea oe. 

I. L. B. 34 Calc. 941 

s. 5- 

— Appeal — Presentment of an appeal after the 
prescribed period — Delay — Excuse of delay — 
Discretion of the Court in not excusing the delay 
—Appeal against the exercise of the discretion . — 
An order in execution proceedings was passed on 
the 25th February j 899. An appeal lay against 
tbe order ; but the aggrieved party notwithstanding 
filed a suit on tbe 24th *ebruary, 1900, in a separate 
proceeding. It was decided in the first appeal in 
that suit on the aOth September, 1903, by tbe District 
Judge that the suit was barred by s. 244 of the 
Civil Procedure Code. The party concerned again 
waited till the 4th J anuary, 1904, when he filed in 
the District Court his appeal against the order dated 
the 25th February, 1899. The District Judge 
decided that there was no sufficient reason for nob 
presenting the appeal in time, and dismissed the 
appeal as being barred by limitation. Meld, that 
having regard to the delay which occurred in present- 
ing the appeal between the 30th September Ii 03, to 
tne 4th January, 1904, it was not open to the appel- 
lant to contend that the District J udge had exercised 
his discretion, under s. 5 of the Limitation Act, in * 
a capricious or arbitrary manner. Bhimbao v. 
Ayyappa (1906) . . I. L. B. 31 Bom. 33 

— Sufficient cause— Appeal to the District Judge, 
which was dismissed on the ground of jurisdiction 
— Subsequent appeal to the Migh Court out of 
time. — An appeal against an order passed by the 
Subordinate Judge iu an execution proceeding 
arising out of a suit valued at more than 
5,000 rupees, was preferred to the District 
Judge in time. The learned District Judge 
having dismissed the appeal on the ground that he 
had no jurisdiction to hear it, an appeal was pre- 
ferred to the High Court obviously out of time. On 
a preliminary objection being taken that tbe appeal 
was barred by limitation under Art. 356, Sch. II 
of tbe Limitation Act: Meld, that inasmuch as 
it was not established in the present case that the 
belief of the appellant that the appeal lay to the 
District Court, was formed with due care and atten- 
tion and that there was consequently sufficient cause 
for not presenting the appeal within time, the 
appellant was net entitled to an extension of time 
by virtue of s. 5 of the Limitation Act, and that it 
was so barred. Sabat Chanlba Bose v. 
Sabas' wati Debi (1907) . I. L. B. 34 Calc, 210 

— ss. 5, 14 — 

See Appeal, Delay in piling. 

I. L. B. 29 All. 638 

s. 7- 

See Bibth, Pboop op. 

I. L. B. 29 AH. 29 
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LIMITATION ACT (XV OP 1877)- 

continued » 

— Evidence — Proof of date of birth -‘Minority 
— Plaintiff having three gears to sue after at~ 
daimng majority — Act No. XV of 1877 (Indian 
Limitation Act), s. 7 — Nature of evidence required 
ho ptove date of birth. — Although in India it is 
■difficult to prove such a fact as the date of birth 
-after a lapse of many years, and it would be un- 
reasonable to require such a class of evidence as 
-would be justly demanded in a similar case in 
England, the evidence must yet be such as to carry 
reasonable conviction to the mind. In this case on 
the proof of the date of the plaintiffs birth depended 
-the question of whether or not the suit was brought 
within three years of her attaining majority, and 
it was held that the evidence was insufficient to 
prove the true date of her birth, and that therefore 
-the suit was barred by limitation. Aba Be gam 
v. Nanhi Begam (1906). 

I. L. B. 29 AIL 20; Ii. R. 34 I. A. X 

s. 10— 

See Express Trust. 

I. X*. R. 31 Bom. 418 

See Transeer oe Property Act, s. 119. 

I. Xi. R. 30 Mad. 316 

— Trust for a specific purpose — Express trust — 
Resulting trust— Indian Trusts Act (II of 1886), 
ss. bl f 83.“ Per Batchelor, J. (Obitet) S 10 of 
the Limitation Act does not apply where the object of 
the original trust being uncertain or undiscoverable 
.a resulting trust arises by operation of ss. 81 and 
•S3 of the Indian Trusts Act, 1882. Whether the 
resulting trust flow from the invalidity of the 
declared trust or from the impossibility of ascer- 
taining the declared trust it is equally a substituted 
trust, that is, a trust which is created by the law 
faut de mieux , that is as the best arrangement 
which the law regards as possible in difficult circum- 
stances. This general rule is affected to this extent 
only, that where there is a trust covering the whole 
•estate, and the bequests do not exhaust the estate, 
the trustees are express trustees of the residue for 
the heir of the testator. Mathtjradas v. Vandra- 
wandas (1906) . . I. I». R. 31 Bom. 222 

s. 12- 

* — Limitation — “ Time requisite for obtaining a 
xopyP — The words 4 the time requisite for obtaining 
a copy ’ in the second and third paragraphs of s. 12 
of .the Indian Limitation Act, 1877, are not confined 
ffio cases where the person appealing has in person or 
by a properly authorized agent applied for a copy 
•of a judgment of decree. Ramamurthi Aiyar v. 
Subramania Ayar, 12 Mad . L. I. 3^5, dissented 
from. Bam Kishan Shastari v. Kashi Bai (19- >7). 

I. L. R. 29 AIL 264 

s. 19 — 

See Acknowledgment oe Debt. 

I. Ii. R. 29 All. 773 


LIMITATION ACT (XV OP 1877)— 

continued. 

— Limitation — Acknowledgment of title — By 
whom such acknowledgment may be made . — S. 19 
of the Indian Limitation Act, 1877, does not require 
that the person making an acknowledgment should 
have an interest in the property in respect of which 
the acknowledgment was made at the time when the 
acknowledgment was given : it prescribes that, if, 
before the period of limitation expires, an acknow- 
ledgment of liability or right has been made in 
writing signed by the parties against whom the 
property or right is claimed, a new period of limita- 
tion will he computed from the time of the acknow- 
ledgment. Jagabandhu Bhattacharjee v. Nan* 
mohan Roy, 1 C W. N. 569 , referred to. JTTGAL 
Kishoee v, Fakhr-ztd-din (ly05>. 

X. Ii, R. 29 AIL 90 

ss. 19, 20 ; Sell. II, Arts. 59, 60— 

— Limitation — Suit to recover money deposited on 
current account — Loan — Deposit — Acknowledge 
ment. — Held, that a suit to recover money deposited 
with a hanker on a current account is governed as to 
limitation by Art 59, and not by Art. 60. of the 
second Schedule to the Indian Limitation Act, 1877. 
Piaray Lai v. Elizabeth Berkeley , id A. No. 96 
of 1882 , decided on the 4th April 1885 followed. 
In order that an acknowledgment of a debt should 
be effectual to save limitation under s. 19 of the 
Indian Limitation Act, it must be signed by the person 
to be bound thereby. Similarly a part payment of 
the principal of a debt must appear m the hand- 
writing of the person making the part payment and 
not in that of any other person, hoivever authorized. 
Reid , also, that the mere crediting of interest in a 
banker’s boo cannot be legarded, for the purpose 
of saving limitation, as equivalent . to a payment 
of interest. Dharam Das v . Ganga Devi (1907). 

I. L. R. 29 AIL 773 

s. 22- 

See Limitation, 

X !». R. 34 Cale. 612 

See Parties . . 11 C. W. N. 350 

s. 23, Sch. II, Arts. 35, 120- 

See Mahomed an Law. 

I. L. R. 34 Calc. 79 


— s. 23, Seh. II, Arts. 35, 120- 

— Suit for restitution of conjugal rights .— 
Limitation . — A suit for restitution of conjugal rights 
between Mahomedans is governed by Art. 35 of the 
second Schedule of the Limitation Act, if at the 
time of the demand and refusal the wife or hus- 
band was of full age and sound mind; otherwise 
Art. 120, Seh. II, of the Limitation Act would 
apply to such a suit. S. 23 of the Limitation Act 
does not apply to a suit for restitution of conjugal 
rights. Dhanjibhoy Bomanji v. Rirabai , I. Ll R . 
25 Bom. 644 , approved of. Asirunnessa Khatun 
t?. Btizloo Meah (1906) • IL B. 34 Cale. 79 
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LIMITATION ACT (XV OF 1877)— 

continued, 

s. 28, Sch. II, Art. 44— 

See Guardian and Ward. 

I. L. R. SO Mad. 393 

Seh. II, Art. 11.— 

See Civil Procedure Code, s. 335. 

I. L. R. 34 Calc. 491 

Sch. II, Art. 12 — 

See Minor, Suit by. 

11 C. W. N. 1078 

— Seh. II, Arts. 12, el. (b), 95 and 120— 

— 'Public Demands Recovery Act (Bengal Act 
VII of 1880), ss. 10 and 12 — Suit to set aside a 
sale on the ground that no notice under s . 10 
was served — Fraudulent purchase by a co-sharer, 
— A instituted a suit to set aside a sale held under 
the Public Demands Recovery Act, on the allegation 
that the defendants, who were his co-sharers, fraudu- 
lently suppressed the notice under s. 10 of the Act, 
and purchased the property in the name 'of their 
agent. TJpon an objection being taken that the 
suit was barred by limitation under Art. 12, cl (b) 
of the Limitation Act: Field, that the suit to 
set aside such a sale is governed not by Art. 12, 
cl. (b), but either by Art. 95 or Art. 120 of the 
Limitation Act. Syamlad Mandat v. Nixmony 
Das (1907) . . . I. L. R. 34 Calc. 241 

—Seh. II, Art. 12— 

See Rent Recovery Act, ss. 38 and 39. 

1. 1». R. 30 Mad. 444 

Sch. IIj Art. 12 (b) - 

See Notice. . I. L. R. 34 Calc. 787 

Sch. II, Arts. 12, 142— 

See Limitation. I. L. R. 34 Calc. 811 
• Art. 13— 

— Chaukidari chaTcran lands — Resumption by 
Government — Putm lease — Suit by putnidar for 
possession of the ch ale ran lands, — By virtue of a 
putni lease granted by tbe defendant-landlord in 
1854, the plaintiff was entitled to the chaukidari 
chakraa lands of the mehal, which were subsequently 
resumed by Government, and not made over to 
the zamindar till 1899. Upon a suit by the putni- 
dar to recover possession of the chakran lands, the 
defendant contended that the suit was barred by 
limitation nnder Art. 113 of the Limitation Act. 
Meld, that inasmuch as the lands were not in pos- 
' session of the plaintiffs nor in that of the defendant, 
.until they were made over to the latter by Govern- 
ment, the suit was one for the specific performance 
of the contract of 1854, and the period of limitation 
applicable would, therefore, be that prescribed by 
Art. 113, and not Art. 142 or Art. 144 of Sclw II 
of the Limitation Act. Ran JIT Sin# n, Radha 
^hAran Chandra 1 (1907) . 1 I. L. R. 34 Calc. 504 


LIMITATION ACT (XV OF 1877)— 

continued . 

Seh. II, Art. 14- 

See Record op Rights. 

II C. W. N. 4S 

• — Ganjam and Vizagapatam Agency Rules 
Act XXIV of 1839, Rule 20 — Migh Court may 
interfere when agent decides wrongly on question 
of limitation — Limitation Act {XV of 1877,) Sch. 
II, Art. 14 does not apply when Act complained 
of is a nullity. — An erroneous decision by an Agent 
acting under tbe Ganjam and, Vizagapatam Agency 
rules, on a question of limitation is* a ‘special ground* - 
which will authorise an interference by the High. 
Court under Rule 20 of such rules. Art. 14, Sch. 
II of the Limitation Act. does not apply to an act 
done by a Government officer, -when such act pur- 
ports to he done in pursuance of an order, but is, 
in fact, owing to a mistake, not so done. Sncli an 
act is a nullity which need not he set aside. Maha- 
raja op V IZIANAGRAM V . SATRU CHERXA SOMA- 
sekara Rajtt (1906) . I. L. R. 30 Mad. 280’ 

Sch. II, Art. 29— 

See Attachment bepore Judgment. 

I. L. R, 29 All. 615. 

Seh. II, Arts. 48, 90, 115— 

— Limitation — Suit to recover money given to 
the defendant to be delivered to a thi* d person . — 
A gave Rs. 800 to B in order that it might he* 
delivered to C , who had, a few days previously, 
executed a mortgage in favour of A. B also exe- 
cuted a bond guaranteeing the repayment of the 
loan by C. On suit by A against B and C, which 
was decided on the 16th of January 1901, it was 
discovered that B had never paid the money to C. 
On the 1st of December 1904, A sued B to recover 
the Rs. 300 paid to him as above described. Meld , 
that the rule of limitation applicable was that 
provided for by Art. 48, if not by Art. 90 or 115 
of the Indian Limitation Act, 1877, and the suit 
was time-barred. Rameshar Chaubey v. Mata 
Bhilch, I. L. R . 5 All. 34 f referred to. Ram Lad 
v. Ghuxam Husain (1907). 

L L. R. 29 AIL 578 

Seh. II, Arts. 48, 109— 

See Zurpeshgi Lease. 

11 O. W. N. 80a 

Sch. II, Art. 49— 

— Cause of action arises when defendant's pos- 
session becomes wrongful — Possession by Magis- 
trate is possession for rightful owner.— Under 
Art. 49, Sch. II of the Limitation Act, time begins 
to run from the time when the property is wrong- 
fully taken. Where property is seized by a Magis- 
trate, the property passes into legal custody and. 
such custody is for the benefit of the rightful owner. 
Time begins to run against such owner only when 
by an erroneous order of the Magistrate the pro- 
perty is delivered to some other persons' and it is 
so even * when such other person had been in wrong* 



( 245 ) 


DIGEST OP CASES. 


( 246 ) 


LIMITATION ACT (XV OF 1877)— 

continued . 

ful possession previous to the seizure by the Magis- 
trate. Mudvirapa Kulkarni v. Fakirapa Ken - 
ardi 9 I. L. B. 7 Bom. 427, distinguished. Bama- 
SWAMY Ayyab v. MUTHUsAMy AyyAB (1906). 

I. L. R. SO Mad 12 

Sch. II, Arts. 81,83— 

See Subety. * I. L. R. 29 All. 827 

Sell. II, Arts. 62, 120— 

1, — Suit against Benamidar — Art. 62 applies to 

suits against benamidar by real owner to ? ecover 
money recened by the former.-* The period of 
limitation for an action by the real owner against 
a benamidar to recover money received by the 
latter for the use of the former, is that prescribed in 
Sell. II, Art. 62 of the Limitation Act. Ar t. 120 
does not apply to such a case. Mahabala Bhatta 
v. Kunhunna Bhatta , I. B . B. 21 Mad. 
37 8 , followed. Subbanna Bhatta v , Kunhanna 
Banta (1907) I. L. R. 30 Mad 298 

2. — Suit to recox er money received under 
a transaction which is an absolute nullity 
governed by Art. 62 and not 120 , and cause of 
action arises on the date of payment . — A suit by 
A to recover from B money which B had recovered 
from a debtor of A under colour of a void assign- 
ment of such debt by A to B is an action for 
money had and received and must be brought within 
three years of the payment by the debtor to B under 
Art 62 of Sch. II of the Limitation Act. Art. 120 
does not apply to such a case. Fund Ball Bose v. 
Meer Aboo Mahomed, I. B. B. 5 Calc. 597 , 
dissented from. Mahomed Wahib v. Mahomed 
Ameer /. B, B. 32 Calc. 532, followed. Shan- 
muga Pitt, at v. Minob Goyindasami (1907). 

I.L. R. 30 Mad 459 

— Sch. II, Arts. 75, 116— 

See Bond. . . 11 C. W. N. 903 

Sch. II, Art. 75— 

— Bond — Instalments — Waiver of right to re" 
cover whole amount on non-payment of instal- 
ment —Limitation — Where money secured by a 
bond is payable by instalments, with a condition 
that the whole amount secured will become due 
upon non-payment of any instalment, the creditor 
-is not bound to enforce this condition, but be may 
accept payment of instalments after due date —there- 
by impliedly waiving his right to sue for the whole 
amount due— and may sue upon a subsequent 
default in payment of any future instalment. 
Basant Lai v. Q-opal Bershad, WeeTcly Notes, 
1906, 193 , distinguished. Mahabaja or Bena- 

bes v. Hand Bam (19 o 7) . I L. E, 29 All. 431 

—Sch. II, Art. 79, cL (6)— 

See Futube Maintenance, Decbee yob. 

I. Ii, R. 30 Mad 504 
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conhnued. 

— Seh. II, Art. 91— 

tfeejFiDirciiBY Bexatjonseip. 

L L. R. 30 Mad 169 

See Limitation. 

I. L. B, 31 Bom. 1 

See Madbas Bent Becoyiby Act, s. 18. 

I I. L.R. SO Mad 248 

— Art. 91 does not apply to defendants in posses- 
sion— Madras Bent Recovery Act (VIII of 1865), 
s. 18— Seven days required by the section means 
seven clear days . — A defendant in possession is not 
precluded from setting np the invalidity of a sale, 
because his right to haveit«et aside was barred 
at the date of suit by Art. 91 of Sch. II to the 
Limitation Act. The seven days which, in fixing 
the day of sale under s. 18 of the Bent Becovery 
Act, must be allowed from the time of notice, are 
seven whole days, and not seven periods of 24 
hours calculated from the hour of the day on which 
the notice was issued. McQueen v. Jackson , 

2K.B.163 , referred to. Kamanasaei v. 
Muthusawmi Naik (1906). 

I. L. R. 30 Mad 248 
Seh. II, Arts. 91, 141— 

See Hindu Law— Widow. 

L L. R. 34 Calc. 329 

Seh. II, Art. 95- 

See Limitation. 

I. L. R. 34 Gale. 711 

Seh. II, Arts. 95, 120— 

— Fraud must be fraud on party to the decree 
or transaction— Art* 120 applies to suits by 
reversioner for relief against fraudulent decree 
brought about by widow * — Cause of action accrues 
when injury done to reversion — Civil Procedure 
Code , s. 244 does not apply when decree itself 
is impugned — Res judicata . — Fraud within the 
meaning of Art. 95 of Sch» 11 of the Indian 
Limitation Act is fraud practised upon a party to 
the decree or transaction in w-hich the fraud w as 
committed. Chandra Nath Chowdhry v. Tirthanund 
Thakoor, I. L. B. 3 Calc. 504, followed. 
Art. 95 does not apply to suits by a reversioner 
impeaching on the ground of fraud against himself 
transactions of a preceding qualified owner to which 
he was no party. The period of limitation applicable 
to such cases is that prescribed by Art. 120. If the 
reversioner brings a declaratory suit to set aside 
the decree or other transaction brought about by 
the fraud of the qualified owmer, the suit must be 
brought within six years of such decree or transaction. 
He is not, however, hound to bring such a suit and 
it is open to him to wait until the succession falls in 
and if thereafter anything is done constituting an 
injury to his vested right, then to pursue, his 
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remedy. Where property in the hands of the 
reversioner is attached in execution of . a fraudulent 
■decree against the widow, the injury is the attach- 
ment and a suit for redress in respect of such 
attachment will not he barred under Art. 120 
if brought within six years of the attachment, 
which is the cause of action. PareJch Ranchor v. 
JBat VaTchat , L L . R. 13 Bom. 119 , not followed. 
An objection by the reversioner in execution to the 
attachment on the ground that the decree is not 
binding on this reversionary right is not triable in 
■execution under s. 2-14 and any adjudication 
thereon, not being appealable under s. 244, 
-will not be binding in subsequent proceedings. 
Tallapragada Sundarappa v Boorugapalli 
Sreeramulu (1907) . I. X,. R. 30 Mad. 402 

Seh. II, Arts. 116, 178— 

See Limitation. , 11 C. W. N. 674 
I. L. R. 34 Calc. 672 

Sch. II, Arts. 118, 141— 

See Limitation. I. L. R. 30 Mad. 308 

Sch. II, Arts. 120, 144— 

See Land Registration. 

11 C. W. N. 186 

Sell. II, Art. 120- 

— A snit to recover compensation for land 
acquired, instituted on the refusal of the Collector 
to award compensation under the Land Acquisition 
Act, is governed by Art. 120, Sch II of the Limitation 
Act. The right to sue accruing either from the 
date of the acquisition or the refusal by the Collector 
to award compensation Rameswar Singh v. 
Secretary op State for India th'07). 

I. Xi. R. 34 Calc. 470 

- — Seh. II, Art. 125— 

— lAmitation — Alienation — Fictitious award — 
Hindu widow. — A Hindu widow, plaintiff in a suit 
to recover property, in respect of which she was 
-entitled to a Hindu widow’s estate, from the possession 
of the widows of other members of her husband’s 
family, entered upon a collusive arbitration by 
which the whole of the property of the plaintiff’s 
husband was divided amongst certain female members 
of the family, it being declared that each of the 
parties to the arbitration proceedings took an absolute 
■estate in the share allotted to her. Held, that this 
* proceeding amounted to an alienation 91 of the 
property so dealt with within the meaning of Article 
125 of the second Schedule to the Indian Limitation 
Act. Sheo Singh v. Jeoni, I. L . R. 19 All. 524 , 
referred to. Ram Sarup v. Ram Dei (1906). 

I. Xi. R. 29 All. 239 

Schi.il, Art. 127— 

—Time does not run until sharer excluded— 
Transfer of Property Act (IV of 1882), s. 6 (a ) — 
Hindu Law , Reversioner — Renunciation of rever* 
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sionary right is a transfer of an expectancy and, as 
such is void. — A, a member of an undi\ ided Hindu 
faoiily, was adopted by one V, a widow His adoption 
was declared invalid in 1883. He consented to reside 
with V, and in 1896 orally renounced his right to 
a share in the property belonging to his natural 
family in consideration of his co sharers who were 
also the reversioners of V renouncing the reversionary 
right in the properties held by V as the heiress of 
her husband. In a suit brought by A in 1901 for 
partition of the property in his natural family : — 
Held, that A’s residing with V from 1883 to 1896 
did not amount to an abandonment by A of his 
right to partition or to an exclusion of A to his 
knowledge, from the enjoyment of his family 
property and that his right to partition was not 
barred by Art 127, Sch II of the Limitation 
Act : — Field, further, that the renunciation of their 
reversionary rights by the reversioners amounted to 
a transfer of an expectancy and was a nnllity under 
s. 6 (a) of the Transfer of Property Act, and 
that such renunciation cannot be a good consideration . 
for a contract. Dsoorjeti Serb ay y a v. Dhooejeti 
Venkavya (1906) . . I. L. R. 30 Mad. 201 

Sell, II, Art. 132— 

See Hindu Law— Alienation. 

I. L. R. 34 Calc. 184 

Sch. 11, Arts. 132, 147— 

— Suit on mortgage bond to enforce payment of 
amount due by sal * of mortgaged, property— Suit 
on mortgage m English form for foreclosure or sale 
— Transfer of Property Act (IV of 1882), 
ss . 58, 88, 100. — A snit on a simple mortgage bond 
to enforce payment of the amount due on the bond 
by sale of the mortgaged property is governed by 
Article 132 of Schedule II of the Limitation Act 
(XV of 1877) and not by Article 147. The latter 
Article is limited in its application to the one class 
of mortgages in which alone the suit can he, and 
always is, brought for foreclosure or sale, that 
is to mortgages in the English form. VaSUDEYA 
Mudaliar v. Srinivasa Pillai (1907). 

I. L, R. 30 Mad. 426 ; 

L. R. 34 I. A. 186 

Sell. II, Art. 134— 

See Mortgage— Redemption. 

L L. R. 29 AH. 471 

See Transfer of Property Act (IV of 
1882), ss. 52, 63 . 1. L. R. 29 All. 471 

Sch. II, Art. 138— 

See Execution of Decree. 

I. L. R. 29 AIL 463 

Sch. II, Arts. 139, 143- 

See Ejectment, suit fob. 

11 C. W. N. 661 
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Sch. II, Art. 144— 

See Adverse Possession. 

I. L. R. 29 All. 593 

Sch. II, Arts. 147, 120, 132— 

See Hindu Law— Joint Family. 

1. 1*. R. 29 All. 544 

Sch II, Art. 149- 

Art. 149 of Sch. II of the Limitation Act 
applies only to suits brought by the Secretary 
of State or on his behalf and not to suits 
brought by persons deriving title from him. 
Kuthaperumal Rajali v. The Secretary op 
State pob India (1906). 

1. 1>. R. 30 Mad. 245 

Sch. II, Art. 164— 

— Civil Procedure Code (Act XIV of 1882), 
s. 108 — Ex parte decree against more defendants 
than one — 'Execution against some of the defen- 
dants — Application by the other defendants to set 
aside the decree— limitation. — When a decree is 
passed against more defendants than one, and the 
decree is executed against some of the defendants 
only, that is not a process for enforcing the judg- 
ment as against the other defendants within the 
meaning of Art. 164, Sch. II of the Limitation Act 
(XV of 1877). Bavji Bamchandra v. Bamji 
Bhaikaji, (1888) P. J. 5$, followed. Hanmant 
v. Shankar (1907) . I. L. R. 31 Bom. 303 

Sch. II, Arts. 164, 169— 

See Civil Procedure Code, ss. 108, 560, 
582. r . I.X». R. 30 Mad. 535 

Sch. II, Arts. 173 A, 179- 

See Execution op Decree. 

I. L. R. 30 Mad. 537 

Sch. II, Art. 175 A — 

. — Substituti on, app licati o n for — App lication 
after pielvmmary decree for sale in mortgage-suit 
— Mortgagee , death of— Application by heirs — 
Transfer of Property Act (IV of 1882), s. 88 
— Conditional decree, effect of. — Where a mort- 
gagee having obtained a preliminary decree for sale 
under s. 88, Transfer of Property Act, died and 
his heirs more than six months after his death ap- 
plied to he brought on the record in the place of the 
deceased and to have an order absolute for sale 
made in their favour : Meld, that the application 
for substitution was not governed by Art. 175A of 
Sch. II of the Limitation Act. Applications gov- 
erned by Art. 175A of Sch. II of the Limitation 
Act are applications for substitution made in the 
course of the suit. After a conditional decree for 
sale is passed on a mortgage the suit as such is at an 
end. Ajudhia Pershad v. Baldeo Singh, I . X. B. 
21 Calc . 818, and Tara Prosad Boy v. Bhobodeb 
Boy, I ; X. B. 22 Calc 981, referred to. MehARI 
Bibi v. Yakub Adi (19{j6 . 11 C. W. N. 156 [ 
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— Sch. II, Art. 175C— 

See CrviD Procedure Code, ss. 368 r 
582 AND 587. . I. L. R. 29 AIL 535 

See Second Appeal, abatement op. 

I. Ii. R. 34 Calc. 1020 

— Civil Procedure Code (Act XIV of 1882), ss . 
368, 582, 587 — Application to bring on to the 
record the heirs of a deceased respondent— limit- 
ation.— Meld, that Art. 175C of the second 
Schedule to the Indian Limitation Act applies as- 
well to appeals from appellate decrees aa 
to appeals from original decrees. Susy a Pillai 
v. Aiyakannu Pillai, J. L. B. 29 Mad . 529 > 
dissented from. Vakkalagadda Marasimham 
v. Vdhizulla Sahib, I. L . B . 28 Mad. 498, 
followed. Madhuban Das v Narain Das 
(1907) . . . I. L. R. 29 AIL 535 

—Sch. II, Art. 178— 

See Legal Representative. 

11 C. W. N. 186 

Sch. II, Arts. 178, 179— 

See Limitation. I. L. R. 29 All. 278 
I. Ii. R. 30 Mad. 209 

Sch. II, Art. 179— - 

See Execution op Decree, step in 

aid op. . . I. Ii. R. 29 All. 301 

See Step in aid op execution. 

I. L. R. 30 Mad. 541 

— Application for execution against some defen- 
dants jointly liable under decree takes effect 
against all persons jointly liable. — Where a decree 1 
awards mesne profits against A and B jointly, and 
costs jointly against A, B and C, an application to 
execute the decree for mesne profits against A and B 
keeps alive the right to execute the decree for costs 
against C under part 2 of paragraph 2, explanation 
1 to Art. 179 of Sch. II to the Limitation Act. 
Krishnamachanar v. Mangammal, J. X. B. 2$ 
Mad. 91, referred to., Subramanya Chettiab v. 
Alagappa Chettiar (1906). 

I. L. R. 30 Mad. 268 

—Application in accordance with law. — A 
decree passed in a redemption suit directed " that 
the plaintiff do recover possession on payment 
of Rs. 865 ** : Meld, that the payment of the 
amount was a condition precedent to the making 
of an order for the delivery of the property but not 
to the making of an application for a conditional 
order and that an application for execution of the 
decree without paying the amount was an application 
« in accordance with law 99 within the meaning of 
Art. 179, Sch. II of the Limitation Act. Syed 
Hussain Saib Rowthen v. Ra jag op ala m udaxiar 
(1906) .... I. Ii. R, 30 Mad. 28 
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— Decree — Execution of decree —Application to 
execute the decree — Application not accompanied 
by % certified copy of the decree under execution 

. Application m*de s m accordance imth law 9 — 
Step-in- nd — High Court Civil Circulars Buie 80. 
— On the 3rd Febiuary 1900 the decree-holder first 
applied to execute his decree. In 1902 he again 
applied to execute his decree ; hut this second applica- 
tion was dismissed as it was not accompanied by a 
certified copy of the decree (High Couit Civil 
Circulars Rule SO). On the 18th June 1905 the 
decree-holder applied for the thud time to execute 
the decree. The lower Courts held that the applica- 
tion of 1902 not having been accompanied by a 
certified copy of the decree was not one made ff in 
accordance with law/ and that consequently the 
third application was barred by time: — Reid, that 
the application of 1902 though not accompanied by 
a copy of the decree, as required by -Buie 80 of the 
High Court Circulars, was au application f in 
accordance with law ? within the meaning of Art. 
179, Sch. II of the Limitation Act (XV of 1877) ; 
and that, therefore, the third application was within 
time. Sadashiva v. Bamchandra, 5 Bom. L. B. 
894 , not followed. Pachiappa Achan v. Poojali 
Seenan, 1. L. B. 28 Mad. 557, followed. The 
proper view to take of Buie 80 of tbe High 
Court Civil Circulars is not that it prescribes the 
essentials which an application for execution must 
contain and which are necessary to constitute the 
application itself an application in accordance with 
law, but that it requires something further besides 
the application itself, an accompaniment extrane- 
ous to the application, as a condition precedent to 
further action by the Court executing the decree. 
The Limitation Act (XV of 1877) as an enactment 
of a restrictive character must be strictly construed, 
x Umiashanhar v. Chhotalal , X. L. B. 1 Bom. 19, 
followed. Eamchandba v. Laxhan (1906). 

I. L. R. 31 Bom. 162 

Soli. II, Art. 179, Expl. I, para. 2— 

— Decree — Jointly passed — Application for 
execution against surety — Civil Procedure Code 
(Acrt XIV of 1882), s 253 — A decree cannot 
be treated as “jointly passed” as against the 
judgment-debtor and his surety. — -Before the 
passing of the decree in an original suit, JST became 
liable as surety for the due performance of part of 
the decree. The decree in the original suit was passed 
in January 1893. The decree-holder filed several 
applications to execute the decree against the judg- 
ment-debtor. All these applications were within the 
periods prescribed by the Limitation Act (XV of 
1877). But it was only in 1902 that he filed an 
application to execute the decree under s. 253 of the 
Civil Procedure Code (Act XIV of 1882) as against 
the surety. Reid, that the application to execute 
the decree against the surety was barred by time, 
since the decree cannot be treated as passed jointly 
as against the judgment-debtor and the surety, 
within the meaning of Art. 179, Expl. . 1, 
paragraph 2, of the second* Schedule to the , Limita- 


LIMITATION ACT (XV OF 1877)— 

concluded . 

tion Act (XV of 1877). The words ^passed jointly 99 
in Art. 179, Expl. 1, paragraph 2, of the 
second Schedule to the Limitation Act (XV of 1877) 
refer to the decree which is ct passed jointly 99 against 
more persons than one ; and do not mean a decree 
where a joint liability may he deduced by combining 
the surety bond and the provisions of s. 253 of the 
Civil Procedure Code, with the decree in dispute. 
Narayan v. Timmaya (1906). 

I. L. R. 31 Bom. 50 
Sch. II, Art. 179 (5) — 

See Second Appeal. 

I. L. R, 30 Mad. 1 

— Date of “ issue of notice 99 means date of 
actual issue of notice and not date of order direct- 
ing issue. — The date of e( issue of notice 99 from 
which time is to run under clause 5 of Art. 179 of 
Sch. II of the Limitation Act is not the date on 
which the issue of the notice is ordered by the Court 
but the date of the actual issue of the notice. 
G-ovind v. Dada, I. L. B. 23 Bom. 416 , dissented 
from. Chekuyath Thalangal Baptj v. Nerath 
Thalangal Kanaran (1906). 

I.L.R. 30 Mad. 30 

LIQUIDATOR. 

— Indian Companies Act (VI of 1882), ss. 177, 
185, 1 89, 191 — Order refusing supervision order 
under s. 191 appealable under s. 169 — Liquidator, 
duties of — Where liquidators , appointed under $ . 
185, misbehave, supervision order must be made by 
Court on the motion of creditors — The duties 
imposed upon liquidators by s 177 of the Companies 
Act cannot be delegated by them to others Liquida- 
tors appointed by the company under s. 177 can be 
removed only by the Court under s. 185 and are not 
subject to the control of the company in the perform- 
ance of their duties. Where the liquidators on 
insufficient grounds refuse to deal with the claim of 
a creditor on its legal merits, the Court is hound to 
grant a supervision order on the application of such 
creditor. Kesavaloo NAiDtr v. Mtjbttgappa 
Mttdali (1906) . . I. L. R. 30 Mad. 22 

LIQUOR, SUPPLY OF. 

See Cantonments Act. 

I. L. R. 31 Bom. 523 

LIS PENDENS. 

See Transfer of Property Act (IV op 
1882), ss. 52, 86 and 87. 

I. L. R. 29 All. 76 

L — Lis pendens , doctrine of— Sale for arrears of 
revenue pending proceedings in mortgage suit— Suit 
for -recovery of possession by lessor against [ third 
party, when maintainable.- -The doctrine of Us 
pendens applies to transfers of immoveable property 
in invitum. Badha Madhab Roldar v. Monohur 
Mukerjee, 1 . L. B. 15 Calc . 756 ; Prem Chand 
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Pal v. Purmma Last, I. L. R. to Calc. 546 ; 
Raj Kishen Mookerjee v. Radha Madhub Jloldar, 
21 W. R. 849 , relied on. Raj Kishore Awasti 
v. Jadu Nath Basak (1905). . II C. W. 3ST. 828 

2. — Lis pendens — Contest between prior pur- 
chaser under a second mortgage and subsequent 
purchaser under a first mortgage — Second mortgage 
executed after institution of suit on first mort- 
gage, but before summons served — ■“ Contentious 99 
stilt — Act No. IV of 1882 ( Transfer of Property 
Act), s. 52. — The plaintiff was purchaser in execution 
of a decree based on a first mortgage of the property 
in suit. The defendant was in possession as a 
prior purchaser in execution of a decree on 
a, second mortgage of the same property, 
passed in a suit to which the first mortgagee 
was not made a party. The second mortgage was 
executed after the institution of the suit on the 
first mortgage hut before the summons had been 
served. Held, that the doctrine of Us pendens 
applied, and that the plaintiff had the better title. 
Where a suit is contentious m its origin and nature, 
it is not necessary that the summons should have 
been served m the suit in order to make it a “ con- 
tentious ” one within the meaning of s. 52 of the 
Transfer of Property Act (IV of 1882), and render 
the doctrine of lis pendens applicable. Irrespective 
of the doctrine of lis pendens it appeared 
from the circumstances of the case that the defen- 
dant was cognizant of first mortgage, of the decree 
made on the basis of it and of the sale proceedings 
which took place in execution of the decree. Faiyaz 
Husain Khan-u. Frag- Narad* (1907). 

I. li, R. 29 AH. 339 ; L. R. 34 I. A. 102 

3, — Lis pendens — Transfer of Property Act ( TV 
of 1882), s. 52 — Civil Procedure Code (Act XIV of 
1882) — Contentious suit — Active prosecution— Non- 
service of the summons on the defendant — Transfer 
of property by the defendant. — S. 52 of the 
Transfer of Property Act (IV of 1882) imposes two 
conditions — (a) the existence of a contentions suit 
and (5) that the transfer should he during its active 
prosecution in a Court of the kind described in the 
section. Semite. Every real suit (as distinguished 
from a collusive one) to which the Civil Procedure 
Code (Act XIV of 1882) applies, is pnmd facie 
contentious. According to the Civil Procedure Code 
the essentials of a suit are— (I) opposing parties, (2) 
a subject in dispute, (3) a cause of action, and (4) a 
demand of .relief. If there is no inaction on the 
plaintiffs part the suit would he contentious, not- 
withstanding the fact that the service off the sum- 
mons could not be effected on the defendant. A suit 
cannot .be said to be non-contentious merely because 
the decree therein is passed ex parte. Annamalai 
Chettiar v. Malay andi Appaya Naik, I. L.E. 29 
Mad. 426 , followed. Upendra Chandra Singh v. 
Mohri Lai Marwari, I. L . R. 31 Calc . 745, not 
followed. The defendant having transferred his 
property to another during the active prosecution of 
"the suit but before the service of the summons : Held, 
•that the doctrine of lis pendens applied. Radhasyam 
Mohapattra v. Sibu Panda, I. L. E. 15 Calc . 647 ; 


l XjIS PENDENS— 'concluded. 

\ Alloy v. Annamalai, X. X. R. 12 Mad . 180, 
f Parsotam Saran v. Sanehi Lai, X X. E , 21 All . 

1 438 ; Upendra Chandra Singh v. Mohri Lai Mar - 
1 war i t X X. E. 81 Calc. 745, not followed. Jogendra 
Chunder Q-hose v. Pul Kumari JDassi, X X. R. 27 
Calc. 77, and Annamalai Chettiar v. Malayandi 
Appaya N aik, I. X. R. 29 Mad. 426, approved. 
Per Beaman, J . — I am clearly of opinion that from 
the moment a suit of any sort whatever, except only 
collusive suits, is filed, it is potentially contentious, 
so called friendly suits, I think, certainly are. For 
the purpose then of conditioning the rule of lis 
pendens , X would say that the filing of any, hut a 
collusive suit, is enough. Krishnappa v. Shivappa 
(1907) .... I. L. B. 31 Bom. 393 

LOAN. 

See Limitation Act (XV op 1877), ss.19 
20, Sch. II, Arts. 59, CO. 

I. L. R. 29 All. 773 

LOCAL SELF-GOVERNMENT ACT 
(B ENG. Ill OB 1885). 

ss. 78, 1 39 — 

See Ultra Vibes . 11 C. W. NT. 1099 

minority — 

See Limitation Act, s. 7 ; Sch. II, Arts. 

178 and 179. I. L. R. 20 AIL 270 

LURKING HOUSE-TRESPASS. 

— Lurking house-trespass by night — Intention — 
Burden of proof . — The accused was found inside the 
house of the complainant at midnight, and his pre- 
sence w r as discovered by the wife of the complainant 
crying out that a thief was taking away her hansli. 
The evidence of the complainant clearly showed that 
the accused was not there with the consent, or at 
the invitation, or for the pleasure of the complain- 
ant. Held, fchat the accused was properly con- 
victed under s 456 of the Indian Penal Code, it 
being for him to show that his intention was under 
the circumstances innocent. Brij Basi v. The 
Queen-Empress, X X. R. 19 All. 74, distinguished. 
Balmakund Ram v. G-hansamram, I. X. R. 22 
Calc. 891, followed. Emperor v. Ishri (1 906). 

I. L. R. 29 AIL 46 


M 

MADRAS ACT. 

1864—11 — 

See Madras Revenue Recovery Act. 

1865 — VIII— 

See Madras Rent Recovery Act. 
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——1866— IV— 

See Mabras Eneranchisbb Inams Act. 

1876 — I — 

See M ABBAS Lanb Revenue Assessment 
Act. 

1884 — XV — 

See Mabras Distbxot Municipalities 
Act. 

1895 — HI — 

See Mabbas Hebebitaby Village Ob- 
i-ices Act. 

madras district municipalities 
ACT (IV OF 1884). 

s. 45 — 

—Agreement not in accordance with section not 
binding on Municipality even though partly acted 
upon. — An agreement falling within the . scope of 
s 45 of the District Municipalities Act, is invalid if 
the provisions of the section have not been complied 
with and is not binding on either of the parties to it. 
The fact that such an agreement was partially acted 
upon, cannot render it an operative contract. 
Ahmedabad Municipality v. Sulemanji, I. A A. 
27 Bom. 618. , followed. Raman Chetti «. The 

c ~ 0F O mI 290 

ss. 47, 66 (1)- 

p ax on houses , a yearly tax — When ownership 

arises after assessment, such owner liable for whole 
tax and not only for instalments accruing due 
after acquisition of ownership. — The provisions .of 
s. 66 (T) and other sections of the Madras District 
Municipalities Act, show that the tax imposed on 
houses under s. 47 of the Act is a yearly tax, 
although for the sake of convenience it may he made 
payable m instalments. A person becoming the 
owner of a house subsequent to such assessment 
becomes liable as owner for the whole yearly tax and 
not only for the instalments that accrue due after 
his acquisition of ownership. It is not compulsory 
on the Municipality to apportion the tax among. the 
several owners during the period and the provisions 
of the Transfer of Property Act regarding the obliga- 
tions of buyer and seller in respect of the payment of 
taxes do not apply as between the Municipality and 
the subsequent owner. The Chairman oe the 
Municipal Council, Nellore v. Dwarapally 
KoTTAMiiA (1907) . . 2. L. R. 30 Mad. 423 

— — s. 188 (») — 

jg 0 t necessary to constitute offence that the 

cattle should have been Tceptfor purposes of trade 

jg 0 offence if cattle not habitually Jcept. — An 

offence under s. 188 (n) of Madras Act IV of 1884 
Is committed when a person keeps more than 10 head 


MADRAS DISTRICT MUNTCIPALI- 
TIES ACT (TV OF 1884)— concluded. 

of cattle in a private place, though not for purposes 
of trade. It is necessary, however, that there must 
be regular user of the place for keeping more than 
10 head of cattle ; and a mere temporary user for 
such purpose will not constitute the offence. Em~ 
peror v. Mayanbi Konan(1906). 

I. L. R. 30 Mad. 220 

s. 222- 

Section applies to lanes having no side drainer 

or ditches .— The obligation imposed on house-owners 
by s. 222 of the District Municipalities Act, of notr 
letting dirty water pass into the street is not con- 
ditional on the existence of drains made .by. the* 
municipality. The hardship which may he inflicted 
on house-owners where the municipality has provided 
no drains is a matter to he considered in 
the penalty. Emeebob «. . 

MADRAS DISTRICT MDNICIPADI- 
TIES ACT (IV OF 1884) AS AMENDED 
by ACT III OF 1897. 

ss. 10, 10- A, 19, 250— 

—Rules 6, 34, 35 and 36 of rules framed by 
Government under s. 250 -Election of Coun- 
cillor invalid under rule 6 if defect existed before 
election although opinion of Governor m Council 
expressed after— Finality of the Collector s order 
under rule 36— Powers of Government under rule 
34 exist unless order is passed by the Collector 
under rules 35 and 36— Buies 35 and 36 apply 
only when petition presented to Collector— Mules 
34, 35 and 36 not ultra vires. — Under s. 10-A of the* 
Madras District Municipalities Act and rule 6 of the 
rules framed under s. 25u, a person is disqualified 
from being appointed or elected a Councillor it, 
before his election, he is convicted of an offence,, 
which, in the opinion of the Governor m Council,, 
disqualifies him from being a Councillor, even though 
such opinion of the Governor in Council is arrived at 
after the election. The refusal by the Governor m 
Council to remove a Councillor under s. 19 for such a 
conviction is no bar when such Councillor is sub- 
sequently re-elected, to the invalidation of the elec- 
tion on the ground of such conviction. Rules 6% 
85 and 36 are not ultra vires. The rules were* 
validly made in exercise of the powers conferred by 
s 250 (1 ) ; and even if not so, the power to prescribe 
conditions conferred by s. 10, empowers the Governor 
in Council to make such rules Rules 35 and 36- 
prescribe tbe procedure to be followed when a petition 
contesting tbe election is presented The word then 
in rule 35 means ‘ after such petition is presented to, 
the Collector * and ffbt ‘ after the Governor in Council 
has taken action under rule 34 > The Governor m 
Council taking action under rule 34 is not confined 
to putting the Collector in motion under .rule 35. but 
can pass orders himself. Such power is not taken 
away by the powers conferred on the Collector under- 
yules 35 and 36, but only by an order of the Collector 
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MADRAS DISTRICT MUNICIPALI- 
TIES ACT (IV OB 1884) AS AMEND- 
ED BY ACT III OB 1897— concluded. 

duly passed under those rules on a petition presented 
to him. The Governor in Council may take action 
under rule 34, whether a petition has heen presented 
to the Collector or not The fact that the Governor 
in Council may, under such circumstances by notifi- 
cation, remove the Councillor under s. 19 of the Act, 
does not affect the validity of such rule, which 
enables him to invalidate the election without a 
notification. Per Wallis, J . — Rules 35 and 36 do 
not warrant the validity of an election being ques- 
tioned on the ground that the person elected was 
likely to bring the municipal administration into 
contempt without such enquiry as is provided by the 
rules ; and the pronouncement of such disqualifica- 
tion by the Governor in Council under rule 34 with- 
out such enquiry cannot be supported. Secretary 
or State rob India v. Vencatesaltt Haidu 
(1906) .... I. L. B. 30 Mad. 113 


MADBAS ENFRANCHISED INAMS 
ACT (IV OF 1866). 

See Inam. . I. L. B. 30 Mad. 434 


MADRAS HEREDITARY VILLAGE 
OFFICES ACT (III OB 1895). 

— 8. 13— 

See Res judicata. 

T. L. R. 30 Mad. 320 

— ss. 13, 21 — 

See Jurisdiction. 

I. L. R. 30 Mad. 126 


MADRAS LAND REVENUE ASSESS- 
MENT ACT (I OF 1876). 

& s 

— ‘ Parties to alienation f who are— Means only 
the parties to the particular alienation in respect 
of which the application is made , — The ‘parties to 
an alienation * whose concurrence is necessary for 
separate registration and sub-division by the Collec- 
tor under Madras Act I of 18/6, are the parties to the 
particular alienation in respect of which the appli- 
cation is made and not the parties to any transac- 
tion which may form a lmk m the alienor’s title. 
The provisions of the Act are not confined to alien- 
ations by the registered proprietor only. Col- 
lector or Salem v . Peeb Batcha Sahib (1906) 

I. L. R. 30 Mad. 106 

MADRAS RENT RECOVERY ACT 
(VUl OF 1865). 

— Exchange of patta and muchihka not necessary 
between xawindar and inamdar to enable former 
to take proceedings under Act ,* — Ho exchange of 
patta and muchillka is necessary to enable a zamin- 
dar to take summary proceedings against an inamdar 
as his tenant under Madras Act VIII of 1865, even 


MADRAS RENT RECOVERY ACT 
(VmOF 1805) — continued , 

when such inamdar has the kudivaram right in the 
land held by him. LaJcshmi 2? ar ay ana Pantulu v. 
Venkatarayanam, I. L. E. 21 Mad. 116, referred 
to, Krishnama Charlu v. Eenga Chariar, 16 M. 
L. J. 489, referred to. Zamindab ob Cjgcallapalli 
v, Kir CHI J AQ-G-AYTA (1907)- 

I, L. R. 30 Mad. 493 

ss. 4, 11— 

— Ees judicata — Contract to pay tax on 
improvements legal — Previous decision in summary 
suit binding in subsequent suits Appeal , powers of 
Court in — Appellate Court may by consent order 
trial on issues not raised m appeal. — The effect of 
an appeal is to reopen the decree of the lower Court 
and it is competent to the Appellate Court on the 
agreement of parties to remand the case for trial on 
issues not raised in the memorandum of appeal. The 
decision of a Revenue Court as to the propriety of a 
particular condition in a patta, when such decision 
does not proceed on any considerations peculiar to 
the particular fasli, is res Judicata between the 
parties in subsequent suits in the same Courts. 
Venkatachalapati v Krishna, I L. R. IS Mad. 
287, referred to. S. II of the Madras Rent Re- 
covery Act contemplates reuts being fixed by contract 
and it is only in the absence of contracts, express or 
implied, that resort is to he had to the methods of 
fixing rent specified in clauses 2 and 3 of the section. 
There is nothing in clause \ to make contract illegal 
which would have the effect of giving the landlord a 
share in the benefit of the tenants’ improvements. A 
custom to this effect may be opposed to the proviso 
to clause 4, but a contract is expressly authorised by 
the section and is not opposed to anything in the 
proviso. Gopalasawmy Chetti v. Fisher , I. L. E. 
28 Mad. 328, referred to. Hatesa Gbamani v. 
Venkatabama Reddi (1907). 

I. L, R. 30 Mad. 510 


- — s. 18.— 

-—Seven days required by the section means 
seven clear days — Limitation Act (ATT 7 " of 1S77 ), Art, 
i)l — Does not apply to defendants in possession — 
A defendant m possession is not precluded from 
setting up the invalidity of a sale, because his right 
to have it set aside was barred at the date of suit by 
Art. 91 of Sch. II to the Limitation Act. The 
seven days which, in fixing the day of sale under 
s. i8 of the Rent Recovery Act, must he allowed 
from the time of notice, are seven whole days, and 
not seven periods of 24 h urs calculated from the 
hour of the day on which the notice was issued. 
McQueen v Jackson, 1903 \ 2 K. B. 163 , referred 
to. Ramanasari v. Mttthusawmi Kaik (1906). 

I. L. R. 30 Mad. 248 

ss. 38 and 39 — 

—Sale on excessive demand illegal— Institution 
of civil suit for rent after taking summary pro* 


x 
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MADRAS RENT RECOVERY ACT 
(VIII OE 1865) — ■ continued . 

deeding s no bar to proceeding with the latter — • 
Limitation Act (XV of 1877 j, Sch. II t Art . 12 
—Wo bar to defendant m possession pleading 
invalidity of sale, — Where notice of demand by the 
landlord under s. 39 of the Bent Recovery Act, 
claims a larger amount than is legally due from the 
tenant, a sale under the Act by the landlord for non- 
compliance with such excessive demand is illegal, and 
no subsequent alteration of the amount to the proper 
■figure can validate such sale. Bichuvayengar v. 
Oliver , I. L. JR. 26 Mad. 261, followed. Where 
the landlord institutes a civil suit for the rent after 
taking proceedings under the Act, such proceedings, 
if pleaded by defendant, will be a valid defence to 
the suit ; hut, semble, the mere institution of the suit 
will not make it illegal to proceed further with the 
summary proceedings. If the suit is allowed to 
proceed to judgment, the debt will merge in the 
decree and further summary proceedings will be 
illegal, but a sale before judgment will be valid. 
Chancellor v. Webster, 9 T. L. JR. 568, referred 
to. A defendant in possession whose right to sue to 
set aside a sale is barred by Art. 12 of Sch. II of the 
Limitation Act, may set up the invalidity of such 
sale as a defence. Lahshmi Doss v. JRoop Laul , 

Z L, JR. 30 Mad . 169, referred to. Vesteata- 
CHAXAPATHY AYYAR V. ROBERT FlSCHER (1907). 

I. Ii. R. 30 Mad. 444 

s. 39- 

See Merges. I. L. R. 30 Mad. 495 
ss. 41, 43, 69— 

- — ‘ Judgment ’ — Decision of Collector setting 
aside an order for ejectment under s. 41, is a 
‘ judgment 9 and appealable as such . — The term 
‘judgment 9 as used in Madras Act VIII of 1865 
must be held to include all decisions of a Collector 
determining the rights of parties. Where a tenant, 
ordered to be evicted under s. 41 of the Act, applies 
to the Collector to set aside the order evicting him, 
the decision of the Collector on such application is a 
' judgment * whether the application of the tenant is 
•considered as a plaint in a summary suit to set aside 
the improper eviction or as an appeal under s. 43 or 
not, and an appeal lies against such judgment under 
a. 69 of the Rent Recovery Act Such right of 
appeal exists in favour of the landholder as well as 
of the tenant. Madai Thalavoy Xmimarasamy 
Mudaliyar v. Hall alcanna Tevan, 5 Mad. JBJ. C. 
289 , not approved Dontaraju Subbaeayudu v. 
Nekyadapudi Lingayya (1907). 

I. Ii. R. 30 Mad. 473 

s.85- 

— S. 85 empowers receivers to sue under the Act 
and also makes them liable to be sued without 
leave of Court. — A receiver appointed by Court is 
a, public officer holding lands in attachment within" 
the meaning of s. 85 of Madras Act VIII of 1865. 
The section imposes on him the duty of granting 
pattas to tenants and the liability to be sued under 
ibe Act for failure to do so. No leave of Court is 


MADRAS RENT RECOVERY ACT 
(VIII OP 1805)— concluded. 

necessary to enforce the statutory right of suing snch 
receiver conferred by the section. Receiver or 
Ammayyauaikantjr Zamin v. Sup paw Chetty 

(1907). . . . I. L. R. 30 Mad. 505 

MADRAS REVENUE RECOVERY ACT 
(II OP 1864). 

s. 35— 

— Mortgagor , or incumbrancer — Unregistered 
owner not bound to pay the revenue — Contract Act 
{IX of 1872), s. 69 — Money voluntarily paid cannot 
be recovered bach unless the party for whom such 
payment is made is bound to pay it — Applies only 
where party paying is tenant . — An action to recover 
money paid is not maintainable under s. 69 of the 
Indian Contract Act, unless the person from whom it 
is sought to he recovered was hound to pay* it. On 
this point the law under s. 69 of the Indian Contract 
Act is the same as the English Law. Bonner v. 
Tottenham and JEdmonton JPermanent Investment 
Building Society , \_1899~\ 1 Q. B. 161, referred to. 
The revenue due on land owned by one who is not the 
registered holder is not money which such owner is 
hound to pay under the Revenue Recovery Act, 
though it may he to his interest to do so and the 
registered holder voluntarily paying such revenue 
cannot recover it under s. 69 of the Contract Act, 
Neither can he recover it under s. 35 of the Revenue 
Recovery Act unless he is a tenant, mortgagor or 
incumbrancer of such land. Boja Sexlappa Reddy 
v. Vridhachaxa Reddy (1906). 

I. Ij. R. 30 Mad. 35 

— — — s. 59— 

— J Regulation VII of 1828 — Cause of action to 
set aside sale under s. 59 arises when sale is con - 
firmed and not from date of Collector’s order on 
revision. — The period of six months allowed for suits 
to set aside sales under s. 59 of the Madras Act II of 
1864 must be calculated from the date when the sale 
is confirmed and not from the date when the Collector 
on revision under Regulation VII of 1828 passes his 
final order. The party is aggrieved when the sale 
is confirmed and the fact that it was open to him to 
move the Collector does not postpone his cause of 
action. Sabapathy Chetty v. JRengappa Naichen, 
I. L. JR. 26 Mad. 495, distinguished. Chin^ahmad 
Achi v. Samikatha Malayaroyan (1907). 

I. Ij. R. 30 Mad, 307 

MADRAS REGULATION (V OP 1804) AS 
AMENDED BY ACT IV OP 1899. 

s. 35— 

— JB ules 7, 9 of rules framed under s. 35-~JPro+ 
cedure when Government rescinds notification after 
reference to Civil Court.- — Where the Collector, . to 
whom a decree has been transferred for execution 
by virtue of a notification by Government under s. 35 
of the Amended Regulation V of 1804, makes a refers 
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MADRAS REGULATION (V OP 18(H) 

AS A MENDED BY ACT IV OP 1899 

— concluded, 

ence to the Civil Court under Buie 7 of the rules 
framed under the section and the Civil Court passes a 
decision in such reference and pending an appeal to 
the High Court against such decision, the Government 
rescinds the notification*. — Held, that the proper 
course to he adopted by the High Court was to set 
aside the decision of the lower Court, without pre- 
judice to the parties raising the question involved in 
the reference in execution proceedings in the Civil 
Courts. PULABAIYAGAR [ MUNISAMY CHETTY V. THE 
Bajab of Karvetnagar (1906). 

I. L. R. 30 Mad. 193 

MAGISTRATE, SUBORDINATION OP. 

— Additional District Magistrate and District 
Magistrate — Criminal Procedure Code ( Act V of 
1898), ss, 10 (2), 12, 528.— S 12 of the Criminal 
Procedure Code does not make an Additional District 
Magistrate subordinate to the District Magistrate, 
and the latter cannot exercise the powers under s. 528 
in respect of such Magistrates The Code does not 
define the relation between a District Magistrate and 
an Additional District Magistrate. Prakas Chunder 
Dutt u. Emperor (1907) . 1. 1*. R. 34 Calc. 918 

MAHARAJA OP BENARES, FAMILY 

DOMAINS OF, 

— Court established by authority of Governor* 
General — JXondh, Court of Native Commissioner 
of— Benares Family Domains Regulation ( VII of 
1828) — Benares Family Domains Act (XXV of 
1831)— Civil Procedure Code (Act XIV of 1882), 
ss. 229, 229 B.— The family domains of the Maharaja 
of Benares are situated within British India as defined 
in Act X of 1897, s. 3, cl. 7, and s. 4, cl. 1 ; and 
the Court of the Native Commissioner or Subordinate 
Judge of Kondh within those domains, established 
under Begulation VII of 1828 amended by Act XIV 
of 1881, is a Court established by the authority of 
the Governor-General iu Council ; consequently 
neither s. 229 nor s. 229B of the Code of Civil Pro- 
cedure applies to the execution of decree passed by it. 
Prabhu Narain Singh v, Sadigram Singh (1907). 

I. L. R. 34 Calc. 576 

MAHOMEDANS. 

See Partition Act (IV of 1893), s. 4. 

I; L. R. 29 ALL 308 

MAHOMEDAN LAW, 


1. Dower, . 

4 

• 

4 

* 

Col. 

262 

2. Endowment. , 

• 


• 

• 

262 

3, Gift. . t 

• 

. 

4 

4 

263 

4. Guardian. 

t 

• 

4 
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5. Inheritance.!, 

* 

• 

4 


266 

6. Marz-ud-maut, 

* 

* 

4 

4 
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MAT T OMEDAN LAW— continued. 

Col, 

7. Minor. ...... 266 

8. Purchase of Ancestrad Property. . 266 

9. Belinquishment 266 

10. Bestitution of Conjugal Eights. , 266 

11. Widow. . . , , , 267 

See Guardians and Wards Act, s. 10, 

I. L. R. 29 All. 10 

MAHOMEDAN LAW — DOWER. 

— Shias— Succession — Widoio — Rights of widow 
in possession m lieu of dower . — A Mahomedaa 
widow in^possession of immovable property of her 
deceased husband in lieu of her dower has only a Hen 
on the property to secure payment of the dower debt : 
she has no transferable interest in the property. 
Mussummat Bebee Bachun v. Sheikh Hamid Hos - 
sein, 11 Moo . I. A. 377, and Hadi Ah v. Akbar 
Ah, I. L. R. 20 All. 262, referred to. Muzaffar 
Ali Khan v. Pabbati (1907). 

I. L. R. 29 £IL 640 

MAHOMEDAN LAW -ENDOWMENT. 

L — Religious trust — Mutwalli — Right of a 
female to be appointed mutwalli — Consent decree 
giving preference to lineal descendants of settlor — 
Senior lineal descendant a woman and a Babee — 
Unorthodox Mahomedan — Discretion of Court in 
selection of trustee under decree giving itpoiver to 
appoint. — By Mahomedan law there is no legal pro- 
hibition against a woman holding a mutwalliship, 
when the trust by its nature involves no spiritual 
duties such as a woman could not properly discharge 
in person or by deputy. A consent decree made by 
the High Court at Calcutta on appeal from a decision 
of the Beeorder of Bangoon directed that the trustee 
of a Mahomedan religious trust should retire, “ and 
that a new trustee he appointed in his place by the 
Chief Court of Lower Burma, preference in such 
appointment being given to the lineal descendants of 
the settlor.” The settlor was a Mahomedan of the 
Shiah sect. His eldest, and only really eligible, 
lineal descendant was his daughter, the appellant, who 
claimed the right to be appointed. She, however, was 
not an orthodox Mahomedan, hut a Babee. The 
Judge exercising Original Civil jurisdiction iu the 
Chief Court found that she was not disqualified 
either by her sex or on the ground that she was a 
Babee, and appointed her mutwalli of the trust. The 
Judges on the appellate side of the Chief Court, 
while agreeing with the first Court that the lady was 
not disqualified, held that in selecting a trustee they 
had a discretion, which they exercised by declining to 
appoint the appellant, who (they held) could only 
discharge many of the duties of the trust by deputy# 
and as a Babee would not take sueh interest in the 
religious observances of the Shiah School as one of 
the Shiah sect. Held, by the Judicial Committee, 
that the Chief Court had a discretion iu the appoint- 
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MAHOMED AH LAW —ENDOWMENT — 

concluded. 

ment of a trustee, which under the circumstances 
they had rightly exercised. Held, also, that no 
absolute right of the lmeal descendants of the settlor 
to he appointed was established by the authorities 
cited in the present case, in which the settlor had not 
prescribed any line of devolution. Shahoo Banoo 
v. Aga Mahomed ,1 aeeer Bindaneem (1906) 

X. L. B. 34 Calc. 118 ; L. B. 34 I. A. 46 

2 ,*~WaJcf — Statement in a will that the testator 
had at a former time given away or set apart pro- 
perty to charity — Hot a testamentary devise — 
Absence of actual delivery — "Reasonably clear inten- 
tion* - A mental act although afterwards sufficiently 
expressed in conduct will not, unless clothed in ap- 
propriate words, create a wakf. Rer Curtam. — We 
do not think that a mere statesmen t in n will of some 
gift in the past can be referred back to the date still 
undetermined, when that gift is afterwards alleged 
to have been made, or that such a narrative statement 
can in any view be an adequate substitute for the 
oral declaration of dedication to God, which the 
Mahomedan law appears to us imt eratively . to 
require, synchronously with the act of dedication 
itself. Theie is a plain distinction between giving 
in charity and declaring that one has given in 
charity. And for the purpose of fixing the origin of 
the wakf if there was a wakf at all, the mere state- 
ment in a will that at some past date the testator 
had set apart such and such funds for charitable 
objects is of comparatively slight value. Where 
there his been no actual delivery, a reasonably clear 
declaration is necessary to create a wakf. Banubi 
v. Narsingrao (1906) . I. L. B. 31 Bom. 250 

MAHOMEDAN LAW-GIFT. 

1. — Mushda — Undivided shares in land — Shares 
in Companies — Validity of Gift * — Assuming that 
the law of Mufeh&a, which prohibits gifts of undivid- 
ed shares of uivi&ible property, applies to the succes- 
sion of Mahomedans who reside in Rangoon, it does 
not apply to a gift by will of undivided shaies in 
freehold land and of shares in Companies. Mumtaz 
Ahmad v. Zubaida Jan , L. R. 16 I. A. 205, fol- 
lowed Concurrent findings that deeds of gift were 
not executed by the donor under pressure of the sense 
of imminent death upheld and approved. Ibrahim 
Gooiam Ariee v. Saiboo (1907) 

L. B. 34 I. A. 167 ; 11 C. W. N. 973 ; 

I.L. B. 35 Cale. 1 

2. — Nature of possession necessary to constitute 
a valid gift —Residence of donor— Mother with 
daughter — Donee does not make gift invalid — Under 
Mahomedan law, to constitute a valid gift, posses- 
sion must pass to the donee. Where a house and 
lands were given as a gift by a Mahomedan 
mother to her daughter and the daughter was put in 
exclusive possession of the lands and her title to 
both properties was perfected by mutation of names 
in the register, the mere fact that the mother con- 
tinued to reside with her daughter, will not constitute 
anon-delivery of possession which will invalidate 
the gift. Rava Sahib v. Mahomed, I, L. R* 19 


MAHOMEDAN LAW-GIET-coacM^. 

Mad 343 , distinguished. Humira Bibiv. Najm- 
un-Nissa Bibi, X L. R . 2S All. 147 , followed. 
Kandath Veettil Baya v. Mttsadtam Veetteb 
Pakruktitti (1907) . I. L. B, 30 Mad. 305 

3. — Gift by registered instrument not valid if 
unaccompanied by delivery of possession. — The 
Mahomedan law is applicable to eifts between 
Mahomedans, even when effected by registered 
instrument, and such a gift will he invalid unless- 
the requirements of Mahomedan law as to posses- 
sion are complied with. Chaudhri Mehdi Hasan v. 
Muhammad Hussan , L * R. 33 I* A 6$, 75, fol- 
lowed. Mogulsha v. Mahamad Sahib, 1. L. R . 
11 Bom* 517, referred to. Alabi Koyay. Mussa 
Koya , Z L R.24 Mad* 513, not followed. Vaha- 
ztjllah Sahib v. Boyapati Nag-ayya (1907). 

I. L. B. 30 Mad. 510 


MAHOMEDAN LAW —GUT ABDI AN, 

1. — Guardians and Wards Act ( VIII of 1890), 

s. 10 — Guardian and minor — Mahomedan law 
— Paternal uncle or mother . — The paternal uncle 
has no le?al right under the Mahomedan law to the 
guardianship of the property of his minor nephews 
and nieces superior to that of their mother. Shaikh 
Alimodeen Moallen v. Syfoora Bibee, 6 W * R. M . 
R. 125, referred to. Aeim-fhlah Khan v Aba hi 
Begam (1906) . . . I. L. B. 29 AIL 10 

2. — De facto guardian, power of over minor’s 
property — Transfer of Property Act (IV of 1882), 
s. 51 — Bquitable principle embodied in s, 51 not 
opposed to Mahomedan lam. — Under Maho- 
medan law, a sale by the mother, as de facto 
guardian of her minor son, of the property of such 
minor is not binding on him. The rule of equity 
embodied in s. 51 of the Transfer of Property Act is 
not opposed to any principle of Mahomedan law, 
and s 2 does not preclude its application in cases 
decided under the Mahomedan law. What con- 
stitutes good faith within the meaning of s. 51 is a 
question of fact ; and a person may act in good faith, 
though he ac s under a mistake of law. DxrRGOzr 
Row v. Fakeee Sahib (1906). 

I. L. B. 30 Mad. 197 

3. — Minor’s property — Rower of de facto guar - 

dian to alienate — Mother, alienation by — Validity 
— Legal necessity — Benefit Rule of justice, equity 
and goort conscience - -Under Mahomedan law, a de 
facto guardian such as the mother can alienate her 
minor children's property for legal necessity and for 
their benefit M<yna Bibi v. Banku Behary 
Biswas, I L. R 2* Calc 473 • 6 C* W N. 667 ; 
Hurbai v. Hvaji Byramji Shanja, I, L R. 
20 B>m. 116, and Bhut Nath Dey v Ahmed 
Hossain, I L R 11 Calc * 417, distinguished. 
Hasan AH v» Mehdi Husain, X. L.R 1 A ll. 533 ; 
Majdian v. Ram Naram, I L. R 26 All . 22, 
and Syedun v Velayet Ah Khan, 17 W R. 239, 
referred to. Munshi Mahomed HosSAit* v. 
Based Sheikh (1906) . . 11 C. W. N. 71 
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MAHOMEDAN LAW— GUARDIAN— 

concluded . 

4 Guardian of property — Mother’s power to 
sell her minor children’s estate — Alienation for 
•benefit of the minor . — Although according to 
Mahomedan law the mother of a minor is not guar- 
dian of his property yet, if she deals with the minors 
-estate, her acts, if they are for the benefit of the 
minor, should be upheld. Moyna Bibi v. Banku 
Behari Biswas, I. L. R. 29 Calc 478 , referred to 
.and distinguished. Mafazzal Ho sain v. Based 
Sheikh (1906) . . I. L. R. 34 Cade. 38 

5*^ Guardian of property — Mother's power to 
'bell her minor children’s estate — Alienation by de 
facto guardian for the benefit of the minor .' — 
Although under the Mahomedan law a mother is 
not the legal guardian of the property of her minor 
children, yet, when she, acting as the de facto 
guardian, purports to deal with the property, the 
transaction, if it is for the benefit of the minor, ought 
to stand, in the absence of fraud or any other element 
of that nature. Mafazzal Ho sain v. Basid Sheikh , 
I. L . R. 34 Calc 36 : 4 C L. J \ 435 , 11 C. W. N. 
VI , Hasan AH v. Mehdi Husain, I L. R. 1 All. 
533 , and Majidan v. Ram Naram, I. L. R. 26 All. 
£2, approved. Moyna Bihi v. Banku Behari Bis* 
was , I. L R. 29 Calc . 473 ,* Bhutnath Bey v. 
Ahmed Bosain, 1. L R 11 Calc. 417, and Hurbai 
"V. Hiraji Byramji Shanja, I. L. R. 20 Bom. 116 , 
referred to Ram Chaban - Sanyal v, Anukul 
Chaedba Achabjya (1906) . I. Xr. R. 34 Calc. 65 

MAHOMEDAN' 1j AW— INHERIT ANCE. 

1. —Spes successions — Non-transfer able and 
mon-releasable— Transfer of Property Act (IV of 
1882 J, s 6 (a) — Deeds executed by pardanashin 
lady — Burden of proof. - The chance of an heir- 
apparent succeeding to an estate is under Maho- 
medan law neither transferable or releasable. It is 
only by an application of the principle that equity 

^considers that done which ought to be done that such 
a chance can, if at all, be bound. It was not intend- 
ed by s 6 (a) of the Transfer of Property Act to 
-establish and perpetuate the distinction between that 
which according to the phraseology of English 
* lawyers is assignable in law and that which is as- 
signable in equity. In the case of deeds executed by 
pardanashin ladies, it is requisite that those who 
rely ou them should satisfy the Court that they had 
'been explained to and understood by those who 
-executed them Sudisht Lai v. Mussummat 
Hheobarat Koer , L. R 8 1. A. 39, 43 ; Shambati 
JToem v. J 'ago Bibi, I. L. R* 29 Calc. 749 , 
£ ollowed. Sumsuddin v. Abdul Husein (1906) . 

I. L. JEt. 31 Rom. 165 

2. — Shias — Succession — Childless widow. — En- 
-der the Imamialaw a widow, if she has no issue alive 

at her husband's death, does not inherit any of her 
"husband's immovable property. Muz ape as Ahi 
•Khan v. Pabbati (1907) . I. L. R. 29 All. 640 

MAHOMEDAN LAW-MARZ-IJL-MAUT . 

— Divorce — Marz-ul- maut— Death-bed illness , 
Aests for determining.—* The tests to determine 


MAHOMEDAN LAW — MARZ-UL- MART 

— concluded . 

whether illness is to he regarded as death-bed illness 
(Marz-ul-maut) under Mahomedan law are: — (i) 
Proximate danger of death so that there is a pre- 
ponderance of Jchauf or apprehension that at the 
given time death must be more probable than life, 
(ii) There must be some degree of subjective appre- 
hension of death in the mind of the sick person, (iii) 
There must he external indicia, chief among which 
would be the inability to attend to ordinary avoca- 
tions. Sarabai v. Rabiabai , I L. R. 30 Bom 537 , 
followed. Rashid v. Shebbanoo (1907). 

I. L. R* 31 Bom. 264 


MAHOMEDAN LAW— MINOR. 

See Mahomedan Law~Guabdian. 


MAHOMEDAN LAW— PURCHASE OE 
ANCESTRAL PROPERTY. 

— Principles applicable to purchase . — The 
principles applicable to a purchase by one member 
of a joint Hindu family from another are not appli- 
cable to Mahomedans. Mahamad v. Hasan (1906). 

I. L. R. 31 Bom. 143 


MAHOMEDAN LA W — RELINQUISH- 
MENT. » 

— Relinquishment of share — Voluntary settle - 
ment— Document whereby heirs give up their 
rights in the property in favour of one heir — Deed 
supported by valuable consideration — Onus of 
proof- — Bower of revocation in a voluntary deed — • 
O , a Mahomedan, died leaving him surviving his 
widow A and a daughter Z Z died leaving her 
surviving two sons, two daughters and her husband* 
After her death, her mother A. and her husband A . 
H. M. arrived at a settlement and executed a docu- 
ment whereby they relinquished their share in the 
property of 6 in favour of the minor sons of Z. A 
then brought a suit to set aside the document alleg- 
ing that it was a voluntary settlement : Held, that 
the document was not a voluntary settlement but 
was a transaction supported by valuable considera- 
tion, inasmuch as the relinquishment by one was 
consideration for the relinquishment by the other. 
Mahammadumssa Begum v. I C Bachelor , I.L . 
R, 29 Bom. 423 , followed. Ashidbai v. Abdulla 
(1906) . . . . I. L, R. 31 Bom. 271 

MAHOMEDAN LAW— RESTITUTION 

OP CONJUGAL RIGHTS. 

1 . — Suit for restitution of conjugal rights— 
Limitation Act (XV of 1877), s. 23, Sch. II, 
Arts. 35, 120 —A suit for restitution of conjugal 
Tights between Mahomedans is governed^ by 
Art. 35 of the Second Schedule of the Limi- 
tation Act, if at the time of the demand and 
refusal the wife or husband was of full age 
and sound mindj otherwise. Art. 120, Schedule 
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MAHOMED A H LAW -RESTITUTION 
03? CONJUGAL BIGHTS - concluded. 

II of the Limitation Act would apply to such 
a suit. S. 28 of the Limitation Act does not 
apply to a suit for restitution of conjugal rights. 
Dhanjibhoy Bomanji v. Hirabai, I. L. XL. 25 Bom. 
644, approved of. Asirunnessa Khatun v. Buzloo 
Meah (1906) . . 1. 1». R. 34 Calc, 79 

2. — Suit for restitution of conjugal rights — Legal 
cruelty — Other misconduct of the plaintiff pleaded 
as a defence to the suit . — In a suit for restitution 
of conjugal rights, the parties being Mahomedans, 
if the defendant raises a plea of legal cruelty, the 
facts to he proved to establish such a plea are similar 
to those which must be proved to establish a similar 
plea under the English law. Moonshee Buzloor 
XLuheem v. Shumsoonnissa Begum , 11 Moo. I. A , 
551, referred to. But in a suit for restitution brought 
by the husband misconduct on the plaintiff falling 
short of legal cruelty may be a ground for the Court 
refusing relief. Thus where the plaintiff appa- 
rently only brought his suit on account of his wife 
having filed another suit against the plain tiff’s father, 
and in his plaint accused his wife of immorality of 
the most serious hind, a charge which he totally 
failed to substantiate, it was held that the Court 
would be justified in refusing him relief Mackenzie 
v. Mackenzie, [1895'] A C. 384, referred to. On the 
general facts of the case also it was found that the 
defendant had reasonable grounds for believing that 
her health and safety would be endangered if sbe 
returned to her husband's house, which was situated 
in a Native State. Husaini Be gam v. Muhammad 
Rustam Adi Khan (1906)* 

1. 1*. B. 29 All. 222 

MAHOMED AH DAW— WIDOW. 

See Mahometan Law — Do wee, 

I. In B. 29 All. 640 

MAIDEN. 

, See Hindu Law. I. L. B. 31 Bom. 495 

MAINTENANCE. 

i See Future Maintenance. 

See Hindu Law. 

See Pension, . I. L. B, 30 Mad. 266 
See Pensions Act. I. L. B. 31 Bom. 512 

order for — 

' See Jurisdiction or Civil Coubts. 

I, L. B. 30 Mad. 400 

MAJORITY ACT (IX OF 1875). 

— s. 3— 

See Guardian and Ward, 

LL 4 R. 29 All. 672 


MAJORITY ACT (IX OF 187 5)— concluded. 

See Guardians and Wards Act. 

1. 1*. B. 31 Bom. 590 

1. — Guardian — Minor — Order making appoint- 
Went of guardian — Certificate of guardianship not 
issued — Act XX of 1864— Period of minority.— 
Where a person obtains an order for a certificate of 
guardianship of a minor under the provisions of Act 
XX of 1864, the minor is deemed to have attained his- 
majority when he shall have completed his age of 21 
years by virtue of s. 3 of the Indian Majority Act 
(IX of 1875). It is not necessary for the purposes of 
the section that any formal certificate of guardian- 
ship in pursuance of such order should be obtained. 
Shivbam u. Krishnabai (1906). 

I. L. B. 31 Bom. 80 

2. — Power of Chamber Pudge to alter , vary f 

modify or set aside orders made by his predecessor 
in Chamber under the Guardians and Wards Act 
— Period of minority on vacating of such orders 
does not extend to 20 years — Guardians and 
Wards Act (VIII of 1890), ss. 47, 48.— If an order 
is made under the Guardians and Wards Act and 
such order is subsequently set aside the period of 
minority is not extended to 21 years under s. 3 of 
the Indian Majority Act. Nagabdas v. Anandbao 
(1907). . . . I. Ii. B. 31 Bom. 500 


MALABAR LAW. 

See Court Fees Act, s. 17. 

I. L. B. 30 Mad. 61 

See TJbhayapattom. 

— Otti-holder 3 s right of pre-emption, nature of— 
Such right a\right of election and not a right to veto* 
— Bight of pre-emption cannot be enforced by< 
counter-claim by otti-holder in transferee 3 s suit 
for redemption — Variation between pleading and 
proof— Plaintiff falling to prove plaint mortgage 
may he given a decree on mortgage admitted by 
defendant . — The right of pre-emption which an 
otti-holder has by custom under Malabar law is only 
a right to elect whether he will purchase or not and 
not a right to veto a transfer by the janmi, without 
his knowledge The otti-holder’s right cannot be 
pleaded as a bar to a transferee’s right to redeem, 
without an offer to purchase that right. Such an 
offer by the otti-holder cannot, in this country, be 
entertained as a counter-claim in a suit by the trans- 
feree of the janmi right for redemption, but must be 
enforced by a separate suit Xurri Veerareddi v. 
Xurri Bapireddi , I L* ■#. 29 Mad. 339, 

followed. Case law on the otti-holder’s right of. 
pre-emption discussed Where in a suit for redemp- 
tion, the plaintiff fails to prove the mortgage set: 
up by him, the Court may allow the plaintiff to 
redeem on the basis of a different mortgage, under 
which the defendant claims to hold. KadAEAMVALDL. 
Sankaran Mussad v. Mokkath Ussain Haji 
(1907) . . . I. L. R. 30 Mad. 38a 
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MALICE. 

—interpretation of-— 

See Defamation. 

# I. L. R. 31 Bom, 293 

See Municipality. 

I. Ii. R. 31 Bom. 37 

See Teade-mabk. 

I. L. R. 34 Calc. 495 

“ MALIKAKA AID BUSTURAT w 
GRA3STT. 

— Malihana and dusiurat grants made "before 
the Permanent Settlement — Nature and incidence 
— Liability of Government — Lahhiraj gaigirs — 
Resumption . — In the Behar districts* the payment 
of malihana dates from a period long anterior to that 
of the Permanent Settlement The Permanent Settle- 
ment put an end to the system of paying malihana to 
proprietors except in those cases where they declined 
the terms offered to them at the settlement and pre- 
ferred to remain out of possession. But previous to 
the Permanent Settlement, large tracts of land in 
Behar had been settled by Government with lahhiraj- 
dars,th.Q proprietors being compensated by per- 
manent hereditary pensionary allowances, styled 
malihana or dusturat and malihana payable out 
of the jaigirs. When subsequently these jaigirs 
were resumed the Government as occupying the 
position of the jaigirdars became liable for the pay- 
ment of the malihana. When the lands were re- 
settled with the jaigirdars themselves the malihana 
previously due from them were added to the Govern- 
ment revenue with which they were assessed, and the 
maliks were paid by the Collector out of the treasury. 
When, on the other hand, the resumed jaigirs were 
settled with persons other than the jaigirdars, the 
land* settled still remained liable for the pay- 
ment of the malihana , such malihana being pay- 
able either out of the malihana as assessed under 
s. 3 of Regulation II of 1819 and s. 5 of 
Regulation VII of 1822 or added as an addi- 
tional sum payable by the settlement-holder 
over and above the revenue and malihana so 
assessed. Government subjected itself to loss when 
in resettling the lands it omitted to make provisions 
for the recovery of the malilana from the settlement 
holders in the above manner. If, however, the lands 
by any process of transfer or merger came into 'the 
possession of the proprietor the malihana allowance 
or a rateable share of it came to an end, and the 
Government on re-settlement after resumption 
became entitled to be relieved of their liability pro 
tanto . Rameshwab Singh v. The Seceetaey of 
State foe India (1907) . 11 C.W, IN’, 448 

MAMLATBARS’ COURT. j 

See Jueisdiction of Civil Coubts. 

. MAMIiATBARS 9 COURTS ACT (BOM. 
Ill OF 1876). 

— Possessory suit — Suit against Collector in 
hit official capacity —Mamlatda rs f jurisdiction to 


MAMLATBARS* COURTS ACT (BOM. 
Ill of 1876)— •concluded* 

entertain the suit — Marolatdars empowered by the 
Mamlatdars 9 Courts Act (Bom. Act III of 1876) 
cannot entertain and decide suits to which the 
Collector is a party. The ruling in Balvantrao v. 
Sprott, I. L. R. 23 Pom. 761 , qualified. Motilal 
v. The Coxlectoe of Ahmedabad (L906). 

I. L. R. 31 Bom. 86 


s. 4— 

— Mamlatdar f Courts Act (Bom. Act III of 
1876 J, s. 4 — Mamlatdars’ Court Act (Bom. 
II of 1906), s. 5 — Suit for possession of a 
house situate ivithin a town — Jurisdiction — * 
Act of procedure — Repealed statute . — A suit 
for the recovery of possession of a house situate 
within a town was instituted in the Court of a 
Mamlatdar while the Mamlatdars 9 Courts Act (Bom. 
Act III of 1876) was in force, hut before the suit 
was finally decided that Act was repealed and the 
Mamlatdars 9 Courts Act (Bom. Act II of 1906) had 
come into operation. He Id, that the Mamlatdar 
had no jurisdiction to decide the suit. Per Cueiah : 
The repealed statute is, with regard to any further 
operation, as if it had never existed. Regina v. 
J Denton, 18 Q. B. 761 , followed and applied. 
Vajechand v JSTandeam (1907). 

I. L. R. 31 Bom. 545 


MAKBAMUS. 

See Specific Relief Act. 

X L. R. 31 Bom, 319 


MARKET. 

See Joint Trial, . 11 C. W. 1ST. 1128 


L—Right of zamindar to establish a market on 
his own land — Regulation No. XNVII of 1793, 
Regulation No. VII of 1822, s. 9 .— There is no 
Legal objection to the holding by any person of 
i « hat’ 9 or market whenever and wherever 
lie may please, provided that he does so on. 
his own land and in such a way as not to he a 
nuisance to neighbouring landholders who have 
equal rights with him. Kedarnath v. Raghunath , 
N.-JV. P.H.C. 104 ; Sheihh Bishamt Ally v. 
Seetul Misser, N.-TV. P. H. C. 40 ; Metta Sahoo 
v. Sheihh Surwur All, 14 S. JD . A., N.-TV. P , 
439, and Bhmuh Chowdhree v. The Collector of 
Jaunyore, N-W. P. H. C. 271, referred to. 
SUEHDEO PbASAD V. NlHAL CHAND (1907). 


nn a n rt a r\ 


2 ,— Rights of owner of market — Foreign goods, 
sale of — Law for carrying on of a marhet . — -In this 
country there is no special law for regulating the 
establishment and the carrying on of a market. 
The owner of land may establish a market wherever 
on his own land and whenever he desires to do, 
provided he does not commit an offence involving 
disturbance of public peace by establishing the 
market close to another existing market. The pro- 
prietor of a market may regulate the sales and the 
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M ARK33T— conclud ed. 

conduct of stall-keepers provided his conduct does 
not disturb public tranquillity, or he does not commit 
an offence punishable by law. The proprietor has 
the right to prevent itineiant stall- keepers, but not 
permanent stall-keepers from selling any article he 
may choose to prevent the sale of. Ray Kumar 
Cliucicer butty v. The Rmttror, 11 C. W.N 28, 
followed. Itinerant stall-keepers who are mere 
licensees, are entirely under the control of the owner 
of t lie market. These rights of the proprietor can he 
exercised by the aradar of the market during the 
term# of his ijarah. Where the iy aradar of a 
market with a view to prevent the sale of foreign 
articles used force and caused hurt to certain itiner- 
ant stall-keepers : Meld , that the ijaradar exceeded 
his right under the law and was punishable But he 
could not be bound down to keep the peace, as an 
order under s. 106, Criminal \ rocedure Code, would 
pract cally prevent him from exeioising his legal 
rights. Nanda Kumar Sirkab v. The KmpekOB 
(1907) II C. W. 1ST. 1128 

MARKET VALUE, 

See Compensation. 

I. L. R. 34 Cale. 599 

MARRIAGE SETTLEMENT. 

See Contract . I. L. R. 29 All. 151 

MARRIED WOMAN. 

See Guardian ad xitem. 

I. L. R. 29 All. 728 

property of— 

— Civil Procedure Code (Act XIV of 1882), s . 
266, and Small Cause Court Rule 220 — Attachment 
of married woman’s property subject to restraint on 
anticipation — S 10, Transfer of Property Act, 
Act IV of 1882 - S. 8, Married Woman’s Pro- 
perty Act, Act III of 1874 — Property of married 
woman subject to restraint on anticipation not 
attachable in execution of a decree under s. 8 of 
the Married Woman’s Property Act , — The income 
of property belonging to a married woman subject 
to a restraint on anticipation, accruing due after 
the date of a decree against such married woman’s 
separate property under s. 8 of the Married Woman’s 
Property Act, is not liable to attachment in execu- 
tion of such decree under s 266 of the Code of 
Civil Procedure or under Buie 22u of the Buies 
•of the Presidency Couit of Small Causes. S. 8 of 
the Married Woman’s Property Act does not affect 
the doettine of restraint on anticipation. Mippohte 
v. Stuart, L JL. JR. 12 Calc . 522, dissented from. 
In re Mantel and Mantel, I L. R. 18 Mad , 19, 
followed, S. 10 of the Transfer of Property Act 
recognises and renders enforceable conditions in 
restraint of anticipation and is not affected by s. 8 
of the Married Woman’s Property Act. A decree 
under s. 8 of the latter Act against the separate 
* property of a married woman cannot he considered 


MARRIED WOMAN— concluded. • 

as passed against property which she is restrained 
from anticipating. S 266 of the Code of Civil 
Procedure is only a rule of procedure, and is not 
exhaustive. It cannot be construed as authorising 
the attachment of property which, by the rule of 
substantive law embodied in s, 10 of the Transfer 
of Property Act, is incapable of being transferred 
or charged by the beneficiary. Goudoin v. Venca- 
tesa Moodally (1907). I. L. R. 30 Mad. 378 

MARRIED WOMAN’S PROPERTY ACT 
(III OE 1874). 

s. 8— 

See Married Woman, Property op. 

I. L. R. 30 Mad. 378 


MATRIMONIAL OPPENCES. 

See Bestittjtion op Conjugau Bisects. 

I. L. R. 34 Calc. 971 


MARZ-UL-MAUT. 

See Mahometan Law. 

— Mahomedan law — Divorce — Death-bed ill- 
ness, tests Jor determining The tests to determine 
whether illness is to he i egardtd as death-bed illness 
(Marz ui-maut) under Mahomedan Law are: — 
(i) Proximate danger of death so that there is a 
preponderance of Ichouj or apprehension that at 
the given time death must be more probable than 
life, (ii) There must be some degree of subjective 
apprehension of death in the mind of the sick person, 
(iii) There must be external indicia, chief among 
which w,mld be the inability to attend to ordinary 
avccations. Sarabai v. Rabiabai , I. L. R. 80 Rom . 
587, followed. Bashir v. Sherbanoo (1907). 

I. L. R. 31 Bom. 264 


MASTER AND SERVANT. 

— Agreement with Native of India to depart 
out of India by sea to work as an artisan — Agree- 
ment made without the permission of the Protector 
of "Emigrants — Liability oj master for criminal 
acts done by servant on the masters behalf— 
Master liable for agreements entered into on 
his behalf by his servant in violation of s. Ill 
— Indian "Emigration Act ( XXI of 1883, amend- 
ed by Act X of 1902), ss. 6, 107, 111.— Where 
penal statute has been infringed by servants, and 
criminal proceedings are taken against the master 
although it lies upon the prosecutor to establish 
the master’s liability, yet the question whether he 
is liable turns necessarily upon what is the true 
construction to be placed upon the statute. The 
statute should be construed, not merely with refer- 
ence to its language, but also its subject-matter 
and object. Emperor v . Jeevanji (1907). 

L L. R. 31 Bom, 611 
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DATE’S RECEIPT. 

See Contbact. I. L. R. 34 Calc. 173 


MEDICAL ATTENDANCE, FEES FOR. 

See Citil Peocedttbe Code, s. 43. 

— Suit to recover fees J or medical attendance — 
Fees partly secured by a promissory note — Sepa- 
rate suits upon the promissory note and for the 
unsecured balance— Latter suit barred . — A, a 
•doctor, agreed with B to accompany B to Hard war 
as his medical attendant on a fee of R100 a day 
After seven days B gave A a promissory note for 
R700 representing seven days’ fees, j B, who was 
a vakil, also promised to assist A professionally in 
-certain litigation. B, however, died before he could 
fulfil ms agreement to render professional services, 
A sued B’$ son upon the promissory note first, and 
.subsequently in a separate suit for the balance of his 
fees for attendance at Hard war under the alleged 
agreement and for fees for later attendance at 
Benares. Reid , tnat the second suit was barred by 
the provisions of s. 43 of the Code of Civil Proce- 
dure so far as the fees for attendance at Hardw ar 
were concerned, though not m re&pect of the other 
fees claimed. Fbeonath Mujeebji v. Bi»hnath 
Pkasau (lb06) . . . I. L. R. 29 All. 258 


MELA, PROFITS OF. 

See Cess, Assessment op, 

11 C. W. N. 1053; I. L. R. 35 Calc. 82 


MELWARAM. 

— Civil Procedure Code, s. 266 — A hereditary 
Allowance out jof melwaram of lands attachable . 
— A hereditary grant of an allowance of paddy out of 
the melwaram of certain land is not a right to future 
maintenance such as is exempted from attachment 
under s. 266 of the Code of Civil Procedure. 
VA1DYANATHA SaSTBIAE v EGGIA VENKaTaRAMA 

Dikshitab (1907) . . I. L. R. 30 Mad. 279 


MERGER— concluded • 

distress— Bent Recovery Act ( Madras Act VIII 
0/1865), s, 39 , — A cause of action merges by reason 
of the judgment of a Court of record in a suit 
brought on such cause of action and without the 
judgment being satisfied. King v. Roare , 13 M. 
<f W. 494, referred to. A claim for rent is a 
single cause of action although it may be recovered 
either by distress or by suit, and when the land* 
lord sues for the rent in a Civil Court, su h claim 
merges m the judgment passed in such salt and can 
no longer be distrained for under the Rent Recovery 
Act. Chinnappa Rowthan v, Fischer (1907). 

I. L. R. 30 Mad. 495 


MESNE PROFITS. 

See Ciyie Procedure Code. 

I. L. R. 31 Bom. 527 

See Court Fees Act (VII op 1870), s. 2. 

I. L. R. 30 Mad. 32 


MINERAL RIGHTS. 

— ’Mukarari lease —Mines and Minerals — Un- 
der gi ound rights — Tiansjer of Property Act (IV 
of lSb2 ) , 10 S, cl ( o ). — The grant of a mukarari 
lease of a whole mouza lf mai hak hakuk'* (with all 
rights) con-titutes a contract giving perma- 
nently to the lessee all the lessor’s rights in 
the lands leased, including the right to work 
minerals. Sri/ am Chaki avarti v Rari Narain 
Singh Leo , 1 L R. 33 Calc . 54 ; Shama Charan 
Nandi v, Ablntam Uoswami , 1. L, R. 33 Calc . 
511 , referred to. In re Purmandas Lee wandas, 
I. L . R. 7 Bom. 109, Prince Mahomed Bukhtyar 
Shah v Rani Lhojamam, 2 0 L. J 20, Tituram 
Mukerji v. Cohen , J. L . R. 33 Calc . 203, and 
Ginsh Chandra Chando. v Sirish Chandra 
Las, 9 C. TV. JSf. 255, distinguished. Megh Lae 
Pandex v. Rajkumab Tkaktjb (1906). 

I. L. R. 34 Calc. 358 


MEMORANDUM OF APPEAL. 

See Limitation, Pdea op. 

L L. R. 34 Calc. 941 

MERCHANDISE MARKS ACT (IV OF 
1889). 

ss. 10, 11 — 

See Detention op Gooes. 

I. L. R. 34 Calc. 511 


MERGER. 

See Landdord and Tenant. 

I. L. R. 34 Calc. 104 

— Decree in civil suit for rent bars subsequent 
summary proceedings under Rent Recovery Act by 


MINES. 

— Coal mines — Royalty — Whether royalty 

assessable both with road-cess and income-tax — 

« Owner'* of mine Road-cess Act ( Bengal 

Act IX of 1880), ss. 6 , 72 — Notice to Secretary, of 
State — Waiver of notice . — An owner of mines 
(whether worked by himself or lessees) is liable 
to pay both income-tax and road-cess tax on the 
same net profits derived, or royalty received, by 
him from the mines Timed Rasul Shaha v, 
Anath Bandhu ChowdJiurit I L. R 28 Calc . 637, 
distinguished. Per Rampini, J . — The word “owner” 
iu s. 72 of the Road Cess Act (Bengal IX of 
188u) is applicable to the proprietor of the laud 
in which mines have been excavated and who 
receives a share of the profits in the form of 
royalty, and is not restricted to the actual worker 
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or the lessee of the mines. Per Mooyebjee, J*.— 
The term “ owner >5 in s. 72 of the Bengal Cess Act 
of 1680 is used in a limited sense ; it . means an 
owner, who is in possession of the mine or who 
has control over it, and does not include a person 
or body corporate, who merely receives a royalty. 
Mantndba Chandra Nandi v. Secretary op 
State bob India (1907). 

I. L. R. 34: Gale. 257 

MINES AND MINERALS, 

See Mineral Rights. 

I. L. R. 34 Cale. 358 

MINOR. 

Col. 

1. Liability op Minoe on, and bight 

TO ENEOECE, CONTBAOTS. . . 75 

2. Compromise Decbee. . . . 276 

See Civil Procedure Code. 

I. X,. R. 31 Bom. 413 

See Compromise. I. Xj. R. 34 Cale. 70 
See Guabdian. 

See Guardian and Wabd 

I. Xi. R. 34 Calc. 892 

See Hindu Law ~ Joint Family. 

See Hindu Law— Partition. 

See Mahomed an Law— Guabdian. 

I. L. R. 34 Cale. 30, 05 

See Majority Act. 

See Minob Wipe.— Minobity. 

I. L. R. 31 Bom. 80 

—suit by— 

See Mobtgage. . 11 C. W . N. 1078 

right of, to revive execution proceed- 
ings 

See Limitation. 11 C. W. N. 831 

1. LIABILITY OF MINOR ON, AND 
RIGHT TO ENFORCE, CONTRACTS. 

1. — Minot, right of, to contract — Mutuality — 
Specific performance of contract , right of minor 
to enforce. — Held by the Full Bench that, if a com 
tract is validly entered into on behalf of a minor 
and there is mutuality in such contract, it might be 
specifically enforced. It is difficult to lay down 
any general rule, but each case must depend upon 
its own particular circumstances. Mib Sabwabjan 
v . Faeharuddin Mahomed Chowdhury (1906). 

I.I 1 .R. 341 Calc. 103 

%— Contract of sale and purchase— -Minor, con • 
.tract by guardian of— Specific performance — 


MINOR — concluded . 

. "Personal liability. — Meld, that the contract in 
this ease which a guardian had entered into on 
behalf of a minor, can be specifically enforced. 
'Fatima JBibi v. Deb Ffauth Saha , I. L . R. 
20 Calc . 508, dissented from. Woodroppe, J . — 
Specific performance may be granted of a contract 
entered into by a guardian on behalf of a minor,, 
if the contract he one which being within the 
guardian’s power binds the minor. An agreement 
for sale and purchase entered into on behalf of 
a minor may be specifically enforced notwithstand- 
ing the fact that it involves a personal liability 
to pay the price if the agreement be carried out, 
and also damages in lieu of or in addition to specific 
performance if the agreement he broken. Waghela 
Rajcany i v. SheiTc Masludm, L . R. 14 D A. 89 x 
referred to. Mib Sabwar-jan v. Fakhraddin 
Mahomed Choudry (1906). 11 C.W. N. 207 


2. COMPROMISE DECREE. 

3. — Minor — Compromise decree — Guardian — 
Practice — Suit to set aside compromise decree on 
ground other than fraud— Flight of suit— 
Compromise filed without consent of guardian 
— Sanction of Court. — A suit was instituted for a 
declaration that a compromise decree made against 
the plaintiffs in a previous suit, when they were 
minors, was void on the ground that the petition 
of compromise had been put in by the 
pleader engaged by their guardian in that suit 
against the express wishes of the latter. Meld', 
that the suit would lie and that the plaintiffs 
were entitled to show by evidence that the com- 
promise was filed without the consent of their 
guardian and was therefore not binding upon them > 
although they had set up a case .of fraud qua the 
decree and had failed to prove it. Held, further, 
that in order to make the decree binding on the- 
minors it was not enough to show that the sanction 
of the Court to the compromise was obtained. 
Where a decree is passed upon adjudication, no- 
separate suit would lie to set aside the decree except 
on the ground of fraud, but where the decree is- 
passed simply upon a compromise, a suit should lie- 
to set aside the decree upon grounds other than 
that of fraud. Aushootosh Chandra v. Tara * 
prasanna Roy, 1. L. R. 10 Calc. 612 ; Lalji Sahu 
v. The Collector of Tirhut , 6 P. L. R. 648, 
15 W . R . P. C.23 Mewalall Thafcoor v. Phujhun 
Jha , 13 P. L. R. App . 11 : 22 W. R . 213 s Ram - 
gopal Majumdar v. Prasanna Kumar Samad, 
2 C. L. J . 508 , Barhamdeo Prashad v. Panarsi 
Prasad , 3 C . L . J. 119 , and Manohar Lai v. 
Jadunath Singh , I. X. R. 28 All 585, referred to, 
Surendra Nath Ghose v. Hemangini Da si* 
(1906) . I. Xu R. 34 Calc. 83 


MINOR WIRE. 

See Letters os Administration, 

X Xi, R, 34 Calc. 708 
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MINORITY. 

See Evidence. I. L, R. 29 AIL 29 
See Guaedian. 

See Minoe. 


MISCHIEF. 

See Ceiminal Teespass. 

n a w. n. 467 

— Penal Code (Act XLV of I860), ss. 425, 426 
— Act (Local) No. I of 1900 (N.-fV. P. and Oudh 
Municipalities Act ), s. 167 — Certain cattle belong- 
ing to one M. H. upon various occasions when in 
charge of a servant of M. H. strayed, or were driven, 
into the Government Gardens at Saharanpur and 
there caused damage. Held, that M. H. could not 
on these facts be convicted of the offence of mischief, 
Fortes v. Grish C hander Bhattacharjee , 14 W. R. 
31, and Empress v. Bai Bap a, I. L. B. 7 Bom. 
126, followed. JBeld,^ also, that s. 167 of the Muni- 
cipalities Act, 1900, did not apply, that section being 
one dealing with offences against the person. King- 
Emperor v. Patan Dm, Weekly Notes, 1905, 
19, followed. Empeeob v. Mehdi Hasan (1907). 

I. L. R. 29 AIL 565 

MISDESCRIPTION OP GOODS. 

See Cabeiebs . I. L. R. 34 Calc. 419 

MISDIRECTION. 

See Chabge to Juey. 

MISFEASANCE. 

See Endowment. 

I. Jj. R. 34 Calc. 587 

MISJOINDER. 

—of causes of action — 

See Agba Tenancy Act, ss. 193 and 57. 

I. Ii. R. 29 All. 18 

See Civil Pbocedttbe Code. 

I. L. R. 31 Bom. 105 

See Civil Pboceddee Code, s. 45. 

I. Ii. R. 29 All. 267 

- — of parties and causes of action — 

” 1, — Misjoinder — Suit for libel by several per- 

sons jointly — Misjoinder of plaintiffs and causes 
~of action — Plaint, amendment of — Election of 
plaintiff - — Civil Procedure Code (Act XIV of 
1882 ), ss. 26 and 58. — ‘Where sis members of the 
Calcutta Police Force jointly sned the editor and pro- 
prietor of a newspaper for damages in respect of a 
libel alleged to contain reflections upon their conduct 
"in a criminal case : — Held, that there was not one 
and the same cause of action appertaining to all the 
plaintiffs, though the injury was caused by one act of 
Hie defendant, but that each plaintiff had a separate 
' canse of action in respect of his own reputation ; and 
that having regard to s. 26, Civil Procedure Code, 


there had been a misjoinder of plaintiffs and causes of 
action, and that the suit as framed could not proceed. 
Held, further, that there was nothing in the Civil 
Procedure Code or Rules of the Court to necessitate- 
a dismissal of the suit : that the plaintiffs might 
he put to their election which one of them should 
proceed with the suit : and that after such election 
the plaint might he amended by striking out the 
other plaintiffs and making other consequential 
alterations. JECaramoni Dassi v Mari Chum 
Choiodhry , J. L. R. 22 Calc. 833, referred to. 
Booth v. Briscoe, L. R. 2 Q. B. D. 496, distin- 
guished. Smurthwaite v. Eannay , [1894] A . C. 
494, P. Sf O. Co. v. Tswne Kijima, 11895] A. C. 661 * 
Ali Serang v. Beadon , I. L. R. 11 Calc . 524, 
Varaylal Bhaishaiiker v. Ramdat Harikrishna, 

1. L. R. 26 Bom. 259, and Sandes v. Wildsmiih, 
[2S93] 1 Q. B. 771 , followed. Aldeidge v. 
Baebow (1907) . . I. L. R. 34 Calc. 662 

2. — Misjoinder of parties — Criminal Procedure 

Code (Act V of 1898), s. 107 — Two opposing par* 
ties proceeded against in one proceeding — Misjoin - 
der. — The two opposing parties in a dispute cannot be 
proceeded against under s. 107, Code of Criminal 
Procedure, and hound over to keep the peace 
in one proceeding. Fran Krishna Shaha v. The 
Emperor, 8 C. W. N. 180, referred to and consi- 
dered. Kamal Nabain Chowdhttbv v. Empeeob 
(1906) .... * 11 C. W. N. 472- 

3. — Misjoinder of parties and causes of action 
— “ In respect of the same matter /* meaning of 
— Practice.— The plaintiff sned two sets of defendants 
to recover from either the one or the other a sum of 
money for the rent of his godown. The plaintiff 
agreed to let a godown to defendants 1 — 6 from 
1st May 1906. At the date of the agreement the 
godown was in the possession of Messrs. N and Co. 
Defendants 1 — 6 alleged that they did not get 
possession of the premises in terms of this agree- 
ment ; that only one compartment out of three wa3 
given to them on the 22nd May ; that they did not 
get possession of the other, two compartments and in. 
consequence they had to hire other premises. Messrs. 
N and Co. plead that there was an oral agreement 
with the plaintiff that they should occupy the 
godown till the end of May 1906 ; that they gave up 
possession of one compartment of the godown before- 
the 22nd May 1906, and on the 22nd May they gave 
up possession of the remaining portion to the plain- 
tiff and the first set of defendants. The defendants 
all pleaded that the suit as framed was bad by 
reason of misjoinder of parties ami of causes of* 
action. Field, disallowing the objection, that the 
suit was properly constituted. The most convenient 
way* to try all the questions arising between 
the plaintiff and the defendants and the two 
sets of defendants inter se would be by one suit 
where all the three parties are before the Court 
as parties. The subject-matter in respect of which 
the plaintiff seeks relief is the rent of his godown. 
It is the same matter as regards both sets of defend- 
ants, and both sets of defendants are interested in 
the adjudication of tbe questions involved in the- 
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-suit-. The general principle governing the joinder 
of defendants would seem to be that there must be a 
-cause of action in which all the defendants are more 
or less inteiested, although the relief against tRm 
■may vary, but that separate causes of action against 
separate defendants quite unconnected and not 
involving any common question of law ot fact 
xannot safely be joined in one action. The object of 
s. 28 seems to be to avoid multiplicity of suits if it 
.could be dune without embarrassment to any of the 
defendants. Madan Mohun Lai v. Holloway, 
J. L.R .12 Calc . 555, followed; Sadler v. Great 
Western Railway Company, [1896] A . C, 450, 
•distinguished. Mowji Monji v. Kuverji Nanaji 
(1107) . . . . 1. 1*. B. 31 Bom. 516 

MITAKSHARA. 

See Hindu Daw. 

MITAKSHARA FAMILY. 

See Hindu Law — Alienation. 

I. L. R. 34: Calc. 184 

MITAKSHARA SO N, LIABILITY OF. 
See Hindu Law. 

I. L. R. 34 Calc. 642 

MOKTJRRARI LEASE. 

See Digwari Tenube. 

I. L. R. 34 Calc. 753 

See Mineral Rights. 

I. L. R. 34 Calc. 358 

MORTGAGE. 


1. Construction. * 

« * 

Col. 

280 

i5. Foreclosure. 

• » 

282 

3. Power op Sale. 

• • - 

283 

4 . Pee-emption. 

• • 

283 

'5. Priority. 

♦ f 

284 

'6. Redemption . 

« • 

284 

7. Sale op Mortgaged 

Property. 

286 

«8. Miscellaneous. 

, , 

288 


See Age a Tenancy Act (II op 1901), ss. 

20, 21 and 31. I. L. R. 29 All. 129 

See Dekkhan Agriculturists’ Reliep 

Act . . I. L. R. 31 Bom. 120 

See Hindu Law— Alienation. 

I. L. R. 34 Calc. 184 

See Hindu Law— Joint Family. 

I. L. R. 29 AH. 544 

See Limitation. I. L. R. 34 Calc. 672 
See Mortgagee. 

See Registration Act (III or 1877), 
s. 17. . . I. L. R. 29 AIL 50 

See Tbanspeb op Property Act (IV of 
1882), s. 6(a) . X. L. R. 30 Mad. 255 


MORTGAGE — continued . 

See Tbanspeb op Property Act (IV o» 
1882), s. 60. . I. L. R. 29 All. 262 

See Tbanspeb op Pbopebty Act (IV op 
1882), s. 82. . I. L. R. 34 Calc. 13 

See Tbanspeb op Pbopebty Act, ss. 86, 

88 . . . I. L. R. 29 All. 322 

See Tbanspeb op Pbopebty Act (IV op 
1882), s. 90. 

I. L. R. 29 AIL 260, 369 

See Vendob and Purchases. 

I. L. R. 31 Bom. 586 

by receiver— 

See Mortgage . I. L. R. 34 Calc. 427 

of ancestral property— 

See Hindu Law . I. L. R. 34 Calc. 372 

of joint family property— 

See Hindu Law. 

I. L. R. 34 Calc. 735 

of tenures— 

See Landlord and Tenant. 

I. L. R 34 Calc. 298 

redemption of — 

See Hindu Law. I. L. R. 29 All. 215 

suit on — 

See Limitation Act, Sch. II, Arts. 132, 
147. 

X. L. R. 30 MAd. 426 ; L. R. 34 I. A. 180 
See Dekkhan Agriculturists’ Reliep 
Act. . . I. L. R. 31 Bom. 450 


1. CONSTRUCTION”. 

1. — Contemporaneous deeds— S tie and agree - 

ment to reconvey — Transaction whether mortgage 
— Intention— Mortgage iy conditional sale— 
Transfer of Property Act (IV of 1882), $. 58 (c). 
— On the construction of two contemporaneous docu- 
ments, one of which purported to be a deed of sale 
and the other provided that on the vendor repaying 
the purchase-money mentioned in the deed of sale 
with costs within a fixed period the vendee would re- 
turn the land, and in case he did not do so, the vendor 
would deposit the money in Court, and take posses- 
sion. Held, that the two documents together did 
not constitute a mortgage. Bhagwan Sahai v. 
Bhagwan Bin, L L. R. 12 All. 887, followed. 
Balkishen Das v. W. P. Begge , 4 C . W. 27, 
153 ; I. L. R. 22 All. 149 , distinguished. A certain 
date of payment is an essential element of a mort- 
gage by conditional sale. Kinuram Mondol v. 
Nitye Chand Sibdar (1907). 11 CJ. W*. H. 400 

2. — Transfer of Property Act (IV of 1882 J, 
ss. 67, 96, 97 Person holding two mortgages on 
the same property, the first usufructuary and the 
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second simple, can bring the property to sale in 
suit on the second mortgage free of the first mort - 
gage .— A person holding two mo tgages on the same 
property, the first an usufi -actuary and the second 
a simple moitgage, can sue under s 67 of the Trans- 
fer of Property Act to recover the money on the 
simple moitgage hy bringing the property to sale 
free of the usufructuary moitgage. The decree in 

Buck a case should direct the property to be sold and 
the sale-proceeds to be applied tirst in discharge of the 

usufructuary mortgage, and the balance m discharg- 
ing the second mortgage The fact that no suit for 
sale could be brought on the usufructuary mortgag 
will be no bar to such mortgage being paid 
out of proceeds derved by the sale 
property on .mother mortgage. OomndaBhatta 
v Narain Bhatta, I L. B. 29 Mad. 424, 
followed in principle. Bhagwan Boss *. 
l .L.B 26 All. 44, not followed. Ss. 96 and 97 
of the Transfer of Property Act do not in teims 
exclude usufructuary mortgages and them provisions 
may be applied to such mortgages, Beagasaui 
Napak Subbabota Item (1907)^ 408 


3 .-Mortgage, lien of party paying prior, 
extinguished lien part of ^mjjropeHy^ 
nurrhased for such amount — Sale for revenue 

let II of 18S2, s. 90-Trunsfe . of Property 
Aet ar of im II, s 65-Purchaser of equity of re - 
demption. from, mortgagor not bound to . pay public 
charges and is not when he purchases the lands at 
a revenue sale a constructs trustee under 90 of 

# mor^^ themorig.ged pro- 
tfTm^g^-e “pwcbasmg^a 

^ion^tflor ^"ua^n £ 

the mortgage amount. The i P d Trans f er .of 
•purchaser in omitting to pay sucn uw, e> . +o i 

fail to discharge any obligation ° W1 | ta3 ^g 

a mortgagee of the said p> 7“**^ * $£Zt of I 

aw?«STs &*& 

sss-vMSa=?i!i«s 
sr.“» ‘rSX a,»> 

Cb«u O. GKAKWBiEA^ ^^ 1 X 1 X 30 Mad. 67 

a Prior and puisne mortgagee - Purchas e ^ 

ability — Might oj p # su a to redeem 

not made parties tn ^^Ton Zice of-Mode 

Partial redemption— Redemption, pi ice oj 
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of calculation— Interest, rate of— Payments made 
by subsequent mortgagee to save property from 
rent sale, if to be taken into account — Contract 
Act (IX of 1372), s. 69— Bengal Tenancy Act 
(VIII of 1885), s. 171.— A first mortgagee obtained 
a decree for sale of the mortgaged properties and 
purchased the same in execution hut when he pro* 
ceeded to take possession was successfully . resisted (i) 
by a second mortgagee, who had meanwhile sued on 
his mortgage, obtained a decree and purchased jsome of 
the properties in execution, and {%%) by certain other 
persons who had purchased some of the other 
properties from the mortgagor. None of these had 
been made parties in the first mortgagee’s suit, 
the latter not having had notice of their interest in 
the mortgaged properties, — Held, that it was not 
obligatory on the first mortgagee to institute a fresh 
suit for sale on his mortgage against these persons 
and a suit for recovery of possession of the proper- 
ties on the basis of his purchase was maintainable. 
Bar Per sad Lai v. Dal Mad an Singh, 9 C.W.X. 
728 -• I. A. R. 32 Calc. 891, followed. That if the 
defendants wanted to retain possession they must 
redeem the plaintiff, but &s the plaintiff was both 
mortgagee and purchaser, the defendants were not 
b und to redeem the entire mortgage, hut only to* 
the extent of the properties purchased by them. 
Sarjiram Marwari v. Berhamdeo Per$had,2 C. L. 

J 202 • Hari Kissen v. Vrlait Hossein, 7 C. 
j) * j. l. R. 30 Calc. 755 , relied on. That to 
redeem the plaintiff, it was not sufficient for the 
defendants to pay a proportionate share of the pur- 
chase-money paid hy him. The amount payable must 
he calculated on the basis of the pi antiff’s mortgage, 
hut inasmuch as the plaintiff had already enforced 
that mortgage and the m-rtgage debt had been there- 
by converted into a judgment-debt he was entitled to 

the contract rate of interest, only up to the date of the 
decree in the previous suit, and interest at the Court 
rate Bubseqaent thereto up to tbe date of payment 
to be fixed by the decree m tbe present nit -AW 
G hander v. Kedar Nath, 10 C. W. N. 592. X. L. 
v 33 Gale 590 ; Rani Sunder K»er y. Rai Sham 
£ IfnCWN. 249 5 0. L. J. 106, followed- 

zZlunlssa v. NiUatna Bose, I. L R. 8 Calc 
79 8% not followed Beld, that m tohmg aceounte 
credit ought not to be given to the defendants tor 
rwuments alleged to have been made under s. 171, 
Bengal Tenancy Act, to save the properties from 
Lm executi t of a rent decree, inasmuch as the 
first mortgagee was not bound by law to pay the 
amount w,thm the meaning of s. 69 of J * .Contact 
Act. Gangadas Bhattab p w V 40S 
Mitieb (1907) • - • lie. w. JS. w 


2. PORBCLOSTJRB. 

See Redembtiov. 

87 its pen decree absolute — A. suit for 

terminated . t terminate d until the 

f ^closure of a ^mort a e ^ chaae> Wore, 



DIGEST OF CASES. 


( 284 ) 


( 283 ) 

MORTGAGE— continued* 

of the decree nisi, hut before such decree is made 
■absolute, is subject to the doctrine of lis pendens . 
Higgins v. Sham, 2 Dr, 8y War. 356 , Chunni 
Dal v. Abdul Ali Khan, D L. R. S3 All. 331 , 
and Shivjiram Sahebram Marwadi v. Warnan 
Narayan Joshi, I. D.R. 22 Rom. 939 , followed. 
J Bellamy v. Sabine, IDeG.SyJ. 566 , referred 
to. Paesotam Nabain Chkeda Lal (1906). 

I. L, R. 29 All. 76 


3. POWER OF SALE. 

6 , — Transfer of property Act (IV of 1882) , 
Dh. XV— Mortgage-Mortgage of mortgagee 
rights— Right of sub-mortgagee to bring to 
sale the mortgagee rights of Ms mortgagor — 
f< Property *\ — Held by the Full Bench, Stanley, 

0. eT., and Kn ox, Baneeji, Bttekitt, Aikman, 
and’ Richabds, JX, that a sub-mortgagee of 
mortgagee rights in immovable property is 
entitled to a decree for sale of the mortgagee 
rights of his mortgagor. Per * Stanley, C,J — 
In a properly constituted suit a puisne mort- 
gagee or sub-mortgagee may have a sale of the 
interest mortgaged to them respectively, subject, in 
the case of a puisne mortgage, to the rights of a 
prior incumbrancer, and subject, in the case of a 
•sub-mortgage, to the rights of redemption of the 
original mortgagor. Mata Din Kasodhan v. 
Kazim Husain, I. D. JR . 13 All. 432, considered 
-and dissented from. Gang a Prasad v. Chunni 
Dal, D D. JR. 18 All . 113, discussed and distin- 
guished. JRaghunath Prasad v. Jurawan JRai, 

1. D. JR. 8 All. 105; Sirbadh JRai v. Raghunath 
Prasad, D L. JR. 7 All 568, 574 ; Jones v. Skinner, 
5 D. J. Ch. 90 ; Taylor v. Russell, [1892] A. 
€. 255 ; In re Sargent, 17 Fq. 279 ; Rose v. Page, 2 
Simons 471 : 29 JR. R. H2 S Slade Rigg, 3 Hare 
35, 64, R. R. 204 $ In re Hodson and Hoioe's 
Contract, L. R. 35 Ch. D. 668 ; Vencatachella 
Kandian v. Panjanadien, I. D. R. 4 Mad. 213 ; 
Kanti Ram v. Kut-ub~ud-din Mohomed, I. D. 
R. 22 Calc . 33 ,* Rem Madhub Mahapatra v. 
Sourendra Mohan Tagore , 1. D. R. 23 Calc. 795 ; 
Debendra Narain Roy v. Ramtaran JBanerjee, I. 
D. R. 30 Calc. 599 ; Jaggeswar Dutt v. 
Rhuban Mohan Mitra, 1. D. R. 33 Calc. 425 ; 
Muthu Vijia Raghunatha Ramchandra Vacha 
Mahali Thurai v. Venkatachallam Chetti, I. L. 
R. 20 Mad. 35 ; and Raj Coomary Dassee v. Preo 
Madhub JNundy, 1 C. W. JtST. 453, referred to. 
Ram Shaneab JLal v. Ganesh Pbasad ( 1907). 

I* L. R. 29 AIL 385 


4. PRE-EMPTION. 

*1— Mortgage — Property mortgaged not at 
date of execution belonging to the mortgagor — 
Djfect of subsequent acquisition of such property 
by the mortgagor.— The plaintiff in a pre-emption 
suit in order to procure funds for the prosecution of 
his "suit, executed a mortgage comprising certain 
property of which he was the owner and also the 
property the subject-matter of the suit forpre- 
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emption. The suit for pre-emption was successful. 
Held, that the mortgage took effect as regards the 
property the subject of the pre emption suit from the 
time when the plaintiff mortgagor obtained possession 
by virtue of his decree in the suit. Holroyd v. 
Marshall, 10 JET. D. 210 ; Colly er v. Isaacs, 19 
Ch. D. 342 ; and JBansidhar v. Sant Dal, I. D. R. 
10 All. 133, referred to. Gaya Din v. Kashi Gib 
(1906) . . . . X. L. B. 28 All. 163 


5. PRIORITY. 

8. — Mortgage — Priority — Mortgage by Receiver 
under an order of Court — Mortgage for preservation 
of property — Previous mortgage to pay off putni 
rent. — Where a mortgage is executed by a Receiver 
under an order of Court directing that such mortgage 
should constitute a first charge, it takes priority over 
any other mortgage of earlier date. Gibidhabi Lal 
Ray v. Dhibendba Kbisto Mukebjee (1906). 

I. Xi. R. 34 Cale. 427 

9. — Priority . — When two mortgages are executed 

on the same day, that which was executed first takes 
priority and evidence may he given to ascertain 
which was in fact executed first. Where this cannot 
he ascertained the mortgagees would take as joint 
tenants or tenants in common. Hop good v. Ernest, 
3 T)e. J. Sf S. 116, followed. Ram Ratan Sahtt v. 
Bishun Chand (1907) * 11 C. W. IN. 732 


6. REDEMPTION. 

See Civil Pbooedttee Code, s. 257A. 

I. L. R. 31 Rom. 552 

10. — Transfer of Property Act (IV of 1882), 
s . 99 — Mortgaged property purchased by mortgagee 
in execution of a money decree on the mortgage 
debt, not redeemable by the mortgagor . — A mortgagee 
sued the mortgagor for an instalment of the mortgage 
debt ^ and obtained a simple money decree. In 
execution of such decree, the mortgagee brought to 
sale and purchased the mortgaged property. In a 
suit by the mortgagor brought to redeem the 
mortgaged property. — He Id, that the mortgagor, 
having been a party to the decree and to the order 
for sale, was not entitled to redeem. Muthuraman 
Chetby v. Rttappasami, I. D. R. 22 Mad. 372, 
followed. Mortand JBalakrishna Rhat v. Dhondo 
Damodar Kulkarni, I. D. R. 22 Rom. 624, 
Kamini Debi v. Ramalochan Sirkar, 5 R. D. 
R. 450, dissented from. DhabaItckota Veneayya 
v. Budhaeazu Sitbayya Gabtt (1907). 

I. Xu R. 30 Mad. 362 

11.— Transfer of Property Act (IV of 1882), 
ss. 62, 63 — Act No. XV of 1877 ( Indian Limitation 
Act), Sch. II, Art. 134*— Mortgage by mortgagee , 
purporting to be of a proprietary interest in the 
mortgaged property — Foreclosure. — Under ordinary 
circumstances a mortgagor cannot, before the time 
limited for payment to the mortgagee expires, take 
proceedings to redeem the mortgage. Proton v. Cole, 
41 Stm . 427 ; Vadju v. Vadju, I. D. R. 5 Rom . 
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22 ; Baghubar JDayal v. Budhu fj; 

95: and De Praam v. Ford, { 1900} Ch. 142, 
referred to. The widow of a ueufrnctuary mort- 
gagee in possession made a gift of the mortgaged 
Loner tv to A. 3. The donee mortgaged part of the 
property, the subject of this gift teEJ, purporting 
to mortgage the full proprietary interest m the 
property. P. 3. took proceedings for foreclosure 
agaLst A. 3., as absolute owner and obtained 
foreclosure and possession of the property. Held, 011 
the finding that P. 3. acted bond, fide and had no 
reLon to suppose that A. 3 was not, as he 
represented himself to be, the full owner of the 
property mortgaged, that P. 3. < was entitled as 
against the representative of the original mortgagor 
tithe protection afforded by Article l34of the second 
schedule to Act No. XV of 1877. fhcmed »v. 
Raman 3ambudri, I. L. B. 25 Mai 99 ; and 
Bam Chandra Vithal v Sheikh Mohidm,I A. B. 
no 614 . distinguished ; Bhagtoan Sahai v. 

5 hagZn it I L?B.-9M 1.97 jBadhanath 
Bass v. Gisborne Sf Co,. 14 Moo. I. A., 1 , 
Yesu Bamji Kalnath v. Balkrishna Lakshman, 
j L B. 15 Bom. 583 s Behari Lain. Muhammad 
MuttaU, I. L. B. 20 All. 482 ; Maluji v. F akir 
Chard, J. X. B. 22 Bom. 225 i ManamPrwman 
JEttan Thamluran v. Ammu,I. L.B. 24 Mad.4 1, 
•and Rarayan v Shri Bam Chandra, J.L. B. 27 
Bom 373, referred to. Hhsaini 
-Husain Khan (1907) . I. L. R. 29 AU. 4=/l 

12. — Redemption— Time granted by first Court 

— Unsuccessful appeal.— Where the defendant was 
allowed six months by the first Court to p»J «ftj 
mortgage debt, and upon appeal by ^ defend^ 
the appeal was dismissed,— Beld, that the six 
months’ time allowed to the defendant should run 
from the date of the first Court’s decree and not of 
the appellate decree. Faijudbi Sahdab v. 
Abihubbi Biswas (1907) . 11 O. W. IN. 

13 . — Redemption, right of— Transfer of pro- 
perty Act (IV of 1882), s. 99 Equitable princi- 
ples of s. 99 not applicable against a purchaser 
not the mortgagee and not a party to the suit 
in which property was sold— Sale m contravention 
ofs 99 only voidable, not void— Civil Procedure 
Code CAct XIV of 18S2), s. 244, bar to parties 
questioning sale.- The equitable right of the mort- 
gagor to redeem property brought to sale in contra- 
vention of s. 99 of the Transfer of Property Act by 
the mortgage, cannot arise when the auction pur- 
chaser at such sale is not the mortgagee and is no 

‘ party to the suit in which the property was sold. 
^Moyan, Bathutti v. Pakuran, I. L. R. 22 Mad. 
t J distinguished. Such a sale is only voidable, 
not void- Parties to the suit must question the 
validity of the sale in execution and a separate suit 
will he barred by s. 241 of the Code of Civil Pro- 
cedure. Muthu Kabttpan^(1907). ^ ^ ^ 


14. — Redemption, right °j~~ T f an ff er ^ , 
petty Act (IV of 1S82J, s. 60 — Mortgage— Effect 
#/ purchase by mortgagees of part of the mart 


MORTGAGE — continued. 

gaged property.— When, the integrity of a mortgage 
has been broken up upon the purchase^ by the mort- 
gagees of the equity of redemption in a portion of 
the mortgaged property, the right of redemption of 
each of the several mortgagors is* confined to his 
own interest in the mortgaged property 5 he cannot 
redeem the remainder of the mortgaged property 
against the wishes of the mortgages. K awab Azimut 
Ali Khan v. Jowahar Singh, 13 Moo. LA. 404; 
Xuray Mai v. Buran Mai , I. L. R. 2 All. 565, 
and Girish Chunder Ley v. Juramoni De, 5 C. 

W. N. S3, followed. MtoSIU. 

15. — Redemption, suit for— Transfer of Pro. 
perty Act (IV of 1882), s. 91— Mortgage— Who 
may redeem — -Perpetual lessee. In a suit for 
redemption of a mortgage the plaintiff was a 
perpetual lessee of the mortgaged premises from the 
mortgagor, holding under a lease granted upon pay- 
ment of a premium of R800, with a yearly rental 
of R40 odd. By the terms of the lease the lessee 
was not liable to he ejected, even for non-payment 
of rent, while, if the title of the lessors proved 

defective, the lessee was entitled to a refund of the 

premium. Seld, that the lessee was under theabove 
circumstances entitled to redeem. PayaMatatM 
A<ppu v. Kovamel Amina, I. L. R. 19 Mad. 151; 
Badha Rershad Mtsser v. Monohur Las, I.L . B. 

6 Calc. 317 s Jugal Kisscre Lai Singh Beo v. 
Xartic Chunder Chottopadhya, I. L. B. 21 Calc. 
116 ; Kasumunnissa Bibee v. Nilratna Bose, L J/. 
j g s Calc. 79; Girish Chundar Ley v. Juration* 
Be 5 C. W. K. 83; and Ram Subhay v. Nar 
Singh, I. L. B.27 All. 472, referral to. RaghN- 
nanban Pbasab v. Ahbiea S -K S ). An _ e79 

7. SALE OP MORTGAGED PROPERTY. 

IQ. Prior mortgage — Puisne mortgage— 

Suit by prior mortgagee for sale Puisne 
mortgagee not made a party— Sale in execution ■ 
—Biahts of the puisne mortgagee . — Where a 
prior mortgagee sues his mortgagor for the 
sale of the mortgaged property without making the 
puisne mortgagee a party to the suit, the latter is 
in no way affected by the suit or its results. Thus 
if the property is brought to sale in execution or.the 
decree and is bought by a third person, the puisne 
mortgagee has, as against him, precisely the same 
ri°hteas he had collectively against lus mortgagor 
and the prior mortgagee. That is to say, he may 
sue to redeem the purchaser as mortgagee there- 
after as mortgagor to foreclose or suffer himself to he 

5J3-* bim ; P r"itE.R. S 3iBSil 

17. — Sale of mortgaged property— Agreement— 
Solehnamah— Transfer of Property Act (IV qf 
iqqq } ^ go — Jurisdiction — Execution of decree. 

A suit on mortgage was adjusted, and a decree made 
tote a solehnamah filed by the parties as a part 
of the decree. It was agreed that the amount dM 
should be paid in instalments, and that themort* 
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gaged property should he sold in default of payment. 
The decree as originally drawn stated that on failure 
to pay any one instalment, the whole amount would 
become due and the mortgaged property would, in 
the meantime, remain hypothecated, but it did not 
direct a sale of the property. Thereafter, on the 
application of the decree-holder, the decree was 
amended by inserting the words— On failure to 
pay the money covered by the instalments, the 
mortgaged property should be sold for realiza- 
tion of the amount.” The decree-holder then ap- 
plied for and obtained an order absolute for sale. 
On appeal, the said order was set aside on the ground 
that, having regard to the form of the decree as 
amended, no older under s. 89 of the Transfer of 
Property Act could be made. Eeld , that the parties 
having agreed that the decretal amount should be 
realized by sale of the hypothecated property, and 
the agreement having been expressed in proper form 
the Court had full jurisdiction to carry out the 
intention of the parties, and the mortgaged property 
should be sold to gatisfy the decretal amount and 
that such execution accorded with the cursus curia. 
Pisani v. Attorney General for Gibraltar, L. 
JR. 5 P. C 516 , and Sadastva Pillai v. Ramalmga 
Pillai, i. JR, 2 /. A. 219 , followed. Abie Para- 
maniev. Jahab Mahmud Manual (1907). 

I. Xi. R. 34 Calc. 886 

18. — Transfer' of Property Act (XV of I8S2J, s. 
88 — Mortgage — Charge— Suit for sale of property 
subject to a charge — There is no objection to the 
sale, in execution of a decree for sale on a mortgage 
“ subject to the charge 99 of property wdiich is liable 
to a charge for maintenance in favour of a parti- 
cular person. Mata Em Kasodhan v. Kazim 
Eusain, I. L. JR. 13 AIL 432 , distinguished. 
LaxmaN v. Mohar Singh (1906). 

I. Xi. R. 29 All. 205 

19. — Mortgage — Same property mortgaged 

twice to same mortgagees — Suit -for sale of the 
property — - Part purchased by mortgagees under 
their decree on prior mortgage — Remainder liable 
for full amount of the subsequent mortgaqe. — Six- 
teen villages were mortgage d by two mortgages of 
different dates to the same mortgagees. The 
mortgagees put their earlier mortgage into 
suit, obtained a decree, brought to sale 10 
out of the 16 villages and purchased them 
themselves. Eeld, in a suit to sell the remaining 
villages in satisfaction of the second mortgage, that 
the remaining six villages were liable to the full 
extent of the second mortgage and not merely for a 
proportionate part of the money thereby secured. 
Zahir Singh v. Run Singh, F A No. 63 of 1903. 
decided 20th April 1905, an d, Rohr a Thakur Eas 
v. The Collector of Aligarh, I. X. R. 23 All. 
593, referred to. Kaghunath P rasas v. Jamna 
Fbasas (1906) . . I. L. R. 29 AH. 233 

20. — Suit in forma* pauperis — Court fee— Pro- 
perty of defendant sold to realise court fee — Pro- 
perty sold subject to a mortgaqe — Rights of mort- 
gagee. — Eeld , that the sale subject to a mortgage 


MOR TGAGE— continued , 

of property belonging to the defendant in suit 
hi ought in forma pauperis for the purpose of rea- 
lising the couit-fee payable to Government by the 
plaintiff, does not preclude the mortgagee from bring- 
mg to sale the same property in execution of a 
decree for sale as his mortgage. The Collector of 
Moradabad v. Muhammad Eaim Khan, I. L. R. 2 
All. 196, overruled. Ganpat Putaya v. The Col- 
lector of Kanara, I L. R. 1 Rom. 7, distinguished. 
Dost Muhammad Khan v. Mani Pam (i°K)7). 

I. L. R. 29 AIL 537 

8. MISCELLANEOUS. 

21. — Mortgagor and the second mortgagee given 
opportunity to redeem — Purchase in execution by 
the mortgagor - Second mortgagee's lien upon the 
property - Suit by second mortgagee — Question 
whether the purchaser a benamdar of the mortgagor, 
if can be gone into — Paramount title, claim of— 
Necessary party — Right of a person made a 
party defendant to urge in appeal that he was not 
a proper party.— The mortgagor i purchasing the 
mortgaged property in execution of a mortgage-decree 
made in the suit of a pri <r mortgagee in which mort- 
gagor and the secoud mortgagee were made defend- 
ants and given an opportunity to redeem tjie prior 
mortgage acquires the property subject to the second 
mortgage. The question whether the purchaser of 
a property at a sale free from the second 
mortgage in execution of the mortgage-decree 
made in favour of the prior mortgagee, is a 
benamidar of the mortgagor or not does 
not relate to conflicting titles to the property as 
between the mortgagor and a person claiming a 
paramount title and is a proper question that arises 
in the suit of the second mortgagee to enforce his 
mortgage. Such a purchaser is therefore a proper 
party to the suit. When a person who is not a 
proper party to a suit allows himself to he made a 
party defendant without any objection and an issue 
relating to him is raised and decided in the suit, he 
can not change front and insist m the Appellate 
Court that an error has occurred in maldng him a 
party and that the issue was not triable in the action. 
Bhajh Chowdhttey v. Chuni Lax Marwaei (190*1} 

11C WJST.284 

22. — Transfer of Property Act (IV of 1882 )- 
s. 85 — Suit on mortgage — Parties — Notice — 
Person not known to be interested and not made a 
party, if bound — Representation of debtor's estate 
by adult heirs only- Suit to redeem brought after 
sale — Limitation — Limitation Act (XV of 1877 J, 
Ach. IT, Art. 12 (a).-Trx a suit to enforce a mort- 
gage, the mortgagee made one only of two persons- 
who lepresented the estate of the mortgagor a party 
dependent not having notice of the existence of the 
other. Eeld, that the latter was bound by the decree' 
obtamed bv the mortgagee and his interest passed 
at the sale held in execution of the decree. Ram 
Nath Rat v. Luchmm Rai , J. L. R, 21 All . 194; 
Lula Suraj Prosad r . Golab Chand, I. L. R, 29 
Calc, 517; Shivram v. Genu, I, L. R. 6 Rom . 515* 
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relied on. Assamathem 2?is$a Bilee v. Boy Lack - 
mi jo at Singh , I. L. B.4 Calc. 142 ; Jafri Begam v. 
Amir Mubxmmed Khan, I. L. B . } AIL 822; Luch~ 
mi]) at Singh v. Land Mortgage Bank of Indian L 
Z. B. 14 Calc. 464, referred to. That for the pur* 
pose of the suit the estate of the mortgagor was 
sufficiently repiesented as the person who was sued 
was alone in possession of the mortgaged property, 
and the other person, a minor, was not known to the 
mortgagee and his interest did not appear to have 
suffered by i eason ol his not being made a party. 
ZLhiarajmalv. Liam, 9 C W. N, 201 : I. L. B . 32 
Calc. 296: L . JB. 32 I. A. 2% followed, 
Shabaeudlin, J . — A suit by the latter to redeem 
the mortgage after the property had been sold as 
above, could not succeed without the sale being set 
aside and not having been instituted within one year 
of his attaining majority was barred under Art. 12 
(a) of Sch. II of the Limitation Act. Ram Taban 
G-oswami v. Rameswae Malia (1907). 

11 C. W. N. 1078 
23. — Mortgage-suit — Subsequent purchaser not 
made a party — Sale — Bur chase ly mortgagee him- 
self— Mortgagee’s right to sue for possession — Suit 
for sale — Limitation. — Where a mortgagee A 
brought a suit on his mortgage without making one 
Z>, a subsequent transferee from mortgagor, a party 
although he had notice of the transfer and in 
execution of the decree obtained in the suit purchased 
the property himself : Meld, that a suit by A for the 
recovery of possession of the property from JD does 
not lie, 'and A.’s only remedy is by a suit for sale. 
Aghobe Nath Bannebjee v. Deb Nabain Guin 
(1906) 11 C. W. NT. 314 

MORTGAGE-BOOT) 

See Civil Pbocedure Code. 

I.L.R. 31 Bom. 552 

V 

MORTGAGE DECREE. 

See Costs, Liability bob. 

I. L. R. 30 Mad. 464 

See Tbanseeb oe Property Act. 

I.L.R. 31 Bom. 244 

MORTGAGED PROPERTY. 

-See Mortgage. 

See Sale in Execution oe Decbee. 

MORTGAGEE. 

See Decbee , I. L. R. 34 Calc. 150 
See Tbanseeb oe Pbopebty Act, s. 85. 

X. L. R. 30 M ad. 353 

rights of— 

See Actionable Claim. 

I. L. R. 30 Mad. 235 
1 .— Transfer of Broperty Act (IV of 1882), s . 
99— -Money decree obtained by mortgagee against 
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mortgagor — Transfer of the decree — Assignee 
bound by the provisions of s. 99 . — The transferee of 
a money decree obtained by a mortgagee against his 
mortgagor is hound by the restriction imposed upon 
the mortgagee by s. 99 of the Transfer of Property 
Act (IV of 1882). He can attach the mortgaged 
property, hut he is not entitled to bring it to sale 
otherwise than by instituting a suit under s. 67 of 
the Act. Chhagan v. Laxshman (1907). 

I. U R. 31 Bom. 462 
2 . — Adverse possession — Transfer of Broperty 
Act (IV of 1882), s. 6 (d).~A mortgagee cannot, 
during the continuance of the mortgage by any act 
of his, render his possession adverse to the mortgagor. 
KMarajmal v. Laim , X L . B. 32 Calc. 296, 
312, referred to. Muzaeeab Ali Khan v. Pabbati 
(1907) .... I. Ii. R. 29 AH. 640 

MOTHER’S SHARE OH PARTITION. 

See Hindu Law - Pabtition. 

11 C. W. N. 239, 698 

MULTIEARIOUSNESS. 

See Civil Peoceduee Code, s. 45. 

I. L. R, 29 AH. 267 

MUNICIPAL CORPORATION. 

extension of time of prosecution, by— 

See Peosecution. 

I. L. R. 34 Calc. 909 


MUNICIPALITY. 

— Election of Councillor — Bye-election — Officer 
appointed to receive nomination papers — Beturn 
by the officer of plaintiff's nomination papers — 
Suit for injunction and declaration— Malice — 
The plaintiff, who was a councillor of Surat Munici- 
pality* disabled himself from continuing to be a 
councillor by virtue of clause (b) (ii) of sub-s. (2) 
of s. 15 of the District Municipal Act (Bora. Act III 
of 1901) for having acted as a councillor in a matter 
in which he had been professionally interested as a 
pleader on behalf of a client. On the plaintiff being 
thus unseated, a vacancy was created and a bye- 
election was ordered to be held. The defendant was 
the officer appointed by the Collector _ to receive 
nomination papers for the by e-election. The 
plaintiff, who was duly qualified by s, 12 (1) of the 
District Municipal Act (Bom. Act III of 1901) to he 
a candidate, was nominated as a candidate by duly 
qualified electors. The officer appointed to receive 
the nomination papers, received the papers of the 
plaintiff’s nomination, and having heard the plaintiff, 
returned his nomination papers on the ground that 
he, having been disabled, could not stand as a 
candidate at the bye-election to fill up a vacancy 
created by himself. The plaintiff thereupon brought 
a suit against the officer for an injunction that the 
defendant should enter the plaintiff’s name in the 

L 
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list of candidates to be published by the defendant 
and for a declaration that he was duly qualified 
to appear as a candidate The plaintiff subsequently 
claimed damages iu lieu of injunction. The first 
Court found that the plaintiff was not entitled to 
an injunction, but it awarded to him damages to the 
extent of R150 owing to the defendant’s wrongful 
act. On appeal by the defendant, the Judge reversed 
the decree and dismissed the suit on the ground that 
malice on the part of the defendant was necessary 
to such a suit and that no such malice was proved. 
Held, confirming the decree on second appeal by 
the plaintiff, that in the absence of malice no such 
suit could lie against the defendant Chunilal v. 
Kirpa shankar (1906) . I. Xi. R. 31 Bom. 37 

murali. 

See Hindu Law. 

I. L. R. 31 Bom. 405 


murder* 

See Insanity. 

— Penal Code ( Act KLV of 1860) , s. 802 — 
Proof of offence — Circumstantial evidence — Con- 
viction of one of two persons} when uncertain who 
fired the fatal shot , m the alsence of common 
intention — Penal Code, ss . Si and 149 —Evidence, 
mode of sifting and weighing —Dividing witnesses 
into classes and accepting evidence of one class and 
rejecting that of another • — Presumption of inno- 
cence — Probabilities, consideration of— Duty of 
prosecution to examine all important witnesses 
and produce all available evidence. — Where the 
Sessions Judge in a Mai on a charge of gun-shot 
murder against A, found that N and another person 
Xj were seen immediately after the report of the gun 
at the scene of occurrence each with a gun in his 
hand, but he did not find which of them fired the 
fatal shot, his only finding being that either A or 
E fired the shot that killed the deceased, and there 
was no finding in the judgment that A and‘ X had 
a common intention and acted in concert and that 
the gun was fired in furtherance of their common 
intention : Held, that the legal inference from these 
findings must be that neither A nor L was guilty 
of the offence of murder. The Ipswich, case King y. 
Richardson, 1 Leach's Crown L. Cas . 481, 
followed. The fact that an accused person was found 
with a gnn in his hand immediately after a gun 
was fired and a man was killed on the spot from 
which the gun was fired, may he strong circumstan- 
tial evidence against the accused, but it is an error 
of law to hold that the burden of proving innocence 
lies upon the accused under such circumstances. If 
there are two persons who answer the above descrip- 
tion tbe circumstantial evidence loses its weight very 
substantially. An elementary principle of sifting 
evidence is to test it in the light of probabilities. 
The piecemeal examination of the testimony of 
individual witnesses without a broad view of the 
facts, circumstances and probabilities of a case 


MURDER — c oncluded. 

generally leads to a failure of justice, especially iu 
a case where most of the witnesses are drawn from 
a class of persons whose testimony is frequently 
unconvincing and not unfrequently unreliable. 
Even if witnesses in a case do not break down in 
cross-examination or contradict each other, yet if 
their testimony is opposed to tbe ordinary course 
of human conduct and to the natural order of things, 
such testimony must be accepted with the greatest 
caution The method of the Sessions Judge in 
dealing with, the testimony of the witnesses by 
dividing them into two classes — Hindus and Maho- 
medans — and accepting the evidence of one class 
and rejecting that of the other was open to serious 
objection. The withholding of important witnesses 
who were in one way or other intimately connected 
with the transaction or the occurrence and the state 
of things immediately after, gives rise to the 
irresistible inference that if they were examined 
they would not have corroborated the prosecution 
story. Nibaran Chandra Roy v. King-Emperor 
(1907) .... 11 C. W. N. 1085 

MUSHAA. 

See Mahomedan Law — Giet. 

X». R. 34 I. A. 167 

MUTUAX.ITY. 

See Minor. . I. L. R. 34 Calc. 103 
MUTWAIX 

See Mahomedan Law — Endowment. 

I. Xu R. 34 Calc. 118 

N 

NATIVE CHRISTIANS. 

— Converts from Hindu religion — Joint family 
— Co-parcener ship — Inheritance — Indian Succes- 
sion Act (X of 1365), s. 93 — Intestate and testa- 
mentary succession . — Parcenership can be a part of 
the law governing the rights of a Christian family 
converted from the Hindu religion. Tellis v. 
Saldanha, I L. R. 10 Mad. 69, disapproved. The 
Indian Succession Act (X of 1865) does not affect 
rights of co-parcenership as between those to whom 
it applies. The purpose of that Act was to amend 
and define the rules of law applicable to intestate 
and testamentary succession. It is with the devolu- 
tion of rights on intestacy that the Act deals. It 
does not purport to enlarge the category of heritable 
property. S. 93 of the Act actually recognizes a 
joint tenancy with the right of survivorship. 
Navroj i Manockji Wadi a v. Perozbai, I. L. R. 23 
Rom. SO, referred to. The distinction between co- 
paxcenersbip and inheritance is that in the case of 
inheritance property devolves on death, it survives 
in the case of co-parcenership ; on inheritance new 
rights are acquired, on survivorship the enjoyment 
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of existing rights is increased by the removal of one 
from the body of co-sharers. Francis Ghosal v. 
Gabri Ghosal (1906) . I. L. R. 31 Bom. 25 


NEGLIGENCE. 

See Civil Procedure Code, ss. 568, 623. 

X. L. B. 31 Bom. 381 

See Collision-. . 11 O. W. XT. 173 

— Bill of lading, construction of — M shipped 
4,000 hags of rice in the S S Thomdale 
belonging to B for delivery at Tuticorin under a 
bill of lading, which contained amongst 
others the following condition : — ^ The Com- 
pany is to hive the option of delivering 
these goods or any part thereof into receiving ship 
or landing them at the risk and expense of the 
shipper or consignee as per scale of charges 

. . and is also to be at libei ty until delivery to 

store the goods or any part thereof ... In 
all cases and uader all circumstances, the liability 
of the Company shall absolutely cease when the 
goods are free of the ship’s tackle and thereupon the 
goods shall be at the risk, for all purposes and in 
every respect, of the shipper or consignee.” The 
ship arrived* at Tuticoiin on the 23rd October and 
began discharging goods on the 24th. Heavy rains 
commenced on the 27th and continued till the 30th, 
but the discharge of the goods was not stopped and 
continued till the 30th The bags got wet while 
being landed and became damaged by remaining on 
the foreshore without being immediately removed by 
M M sued B for damages for the bags d imaged 
and lost. It was found that the damage might have 
been averted if the bags had been removed by M 
immediately on their being landed and it was also 
found that B had not taken any precautions to 
protect the bags. On the above facts : — Held, that 
B was bound to take reasonable care and that his 
landing and stacking the goods uncovered on the 
foreshore during rainy weather amounted to action- 
able negligence. Per Subrahmania Ayyar, J . 3 
that the first of the two conditions in the hill of 
lading did not apply to the landing of the goods and 
that the second condition did not exempt the defen- 
dants from liability for negligence as bailees till 
actual delivery on land Per Miller, J, per 
contra. The second condition in the bill of lading 
applied to all stages of the transaction covered by 
the contract, including the stages of landing and 
storing, and the defendants were thereby exempted 
from liability for their negligence on such operations. 
If the second condition should be struck out, the 
defendants will still be protected from liability by 
the first condition. Sheik Mahamad Ravuthar 
v. The British India Steam Navigation Com- 
pany (1906) . . . I. L. B. 30 Mad. 79 


NEGOTIABLE INSTRUMENTS. 

See Negotiable Instruments Aot. 


NEGOTIABLE INSTRUMENTS AOT 

(XXVI OP 1881). 

— -ss. 4, 28, 27, 28 — 

See Joint Family, Liability op. 

11 C. W, XT. 139 

ss. 8, 78— 

1. — In a suit by a payee named in a negotiable 
instrument or an indorsee , plea that such pav,ee or 
indorsee is benanndar not allowable . — According to 
the law merchant which governed negotiable instru- 
ments in this country before the passing of the 
Negotiable Instruments Act, no person could sue on 
a negotiable instrument unless he were named 
therein as payee or had become entitled as indorsee 
or bearer. Ss. 8 and 7S of the Negotiable Instru- 
ments Act have reproduced the law as it stood before 
the passing of the Act The general provisions of 
the Indian Contract Act as regards the lights and 
liabilities of undisclosed principals were not intended 
to alter these well established rules a3 to negotiable 
instruments In a suit ou a negotiable instrument 
by the payee named therein or the indorsee, it is not 
open to the defendant to plead that such payee or 
indorsee is a mere benamidar. Ganapati Naihen 
v. Saminatha Pillay, C. B. P. No. 578 of 1895 , 
unreported. Gurumurti v. Sivayya, I. L. B. 21 
Mad. 391, overruled. Sttbea Narayana Vathiyar 
v, Ramaswami Aiyar (1906). 

I. L. R. SO Mad. 88 

2. — Bight of indorser indorsing for collection — 

Indorser on regaining possession of bill , may 
strike out name of indorsee and himself sue on the 
bill. — The holder of a negotiable instrument within 
the meaning of s. 8 of the Negotiable Instruments 
Act, to whom payment must be made under s. 78 of 
the Act, is the person who, on the face of such 
instrument , is entitled in his oion name to the 
possession thereof and to receive or recover the 
amount due therefor from the parties thereto. Sulla 
Narayana Vathiar v. Bamaswamy Iyer , J. L. B. 
30 Mad. 93, referred to". Where the drawer or 
indorser takes up a hill by paying the holder, he is 
entitled to strike out subsequent parties and maintain 
a suit on such bill against the parties antecedent to 
himself. Where a hill is indorsed for collection and 
is returned by the indorsee to the indorser, the 
former ceases to he the holder within the meaning of 
s. 8 of the Act, and the latter can maintain a suit 
on the bill by striking out the name of the indorsee. 
English and American cases on the subject consi- 
dered. Subramania Chetty v. Alagappa Chetty 
(1907) . . • . I. L. R. SO Mad. 441 

s. 80- 

See Interest. . I. L. R. 29 All. 33 ; 

L. R. 34 I. A. 6 

hew point. 

See Privy Council, Practice op. 

I.L.R.S4 Calc. 709; 
L. R. 34 1. A. 164 

L 2 
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NOABAD MEHAB. 

— Noalad mehal in Chittagong district — Inci- 
dents — Tar af and noalad property distinguished — 
** Noalad taraf)* tohat is — Settlement whether 
permanent or temporary. — Where the question was 
whether a certain mehal, known as mehal Noah ad 
taraf Joy Narain Ghosal, in the district of Chitta- 
gong, was a part of the permanently settled tai af 
of the proprietor* or consisted merely of ordinary 
Noalad lands temporarily settled and liable to 
periodical resettlement and annexed to the pro- 
prietor’s taraf for convenience only : Reid, that 
the special history of the tenure from 1763 when it 
was cieated showed that the mehal was neither 
the one nor the other. The mere fact that a 
mehal is a Noalad mehal does not necessarily 
attach to it the incidents ot ordinary Noalad 
properties of later creation. All Noalad mehals of 
Chittagong have this in common that the proprietors 
have to pay rent or revenue to Government. But 
the incidents of different Noalad mehals may vary 
very greatly. The incidents of the present mehal 
determined, and held, mainly upon the basis of a 
Tcaluliyat executed by the proprietors in favour of 
the Government in 185 2, that the revenue was fixed 
in perpetuity on the hasila area only. Bam Sundar 
Saha v. The Secretary or State eob India 
(1907) 11 C. W. 3ST. 928 

non-occupancy bait at. 

heritahility— 

— Right of non-occupancy raiyat ivhether herit- 
able — Custom and contract — Bengal Tenancy Act 
(ym of 1885), ss 5 (2), 79, 82, 160 ( e).—Reld 
by the Full I ench (Bbett and Mitra, JJ , dissent- 
ing), that the right of a non-occupancy raiyat has 
not been made heritable by the Bengal Tenancy Act, 
but if such right were heritable at the time of the 
passing of that Act it has not been taken away by it. ' 
Ter Geidt, J . — The Legislature lias not by any 
enactment* express or implied, conferred the right of 
inheritance on non- occupancy raiyats ; and apart 
from custom or contract the right of a non- 
occupancy raiyat is not heritable. Lakh an Narain 
Das v J ainath Pan;day (1907). 

I. X,. B. 34 Calc. 518 


NON-TRANSEERABLE BIGHT. 

See Landlord and Tenant. 

X. X.. B. 34 Calc. 689 

NORTH-WESTERN PROVINCES AND 
OTJDH ACTS. 

1889 — I — 

See Otoe Estates Act. 

1873 — XIX — 

See North-Western Provinces Land 
Revenue Act. 


NORTH-WESTERN PROVINCES AND 
OTJDH ACTS -‘concluded. 

1891 — I — 

See North-Western Provinces and 
Otjdh Water-works Act. 

1899 — III — 

See United Provinces Court or 
Wards Act. 

1900—1— 

See United Proyinces Municipalities 
Act. 

1901—11 — 

See Agra Tenancy Act. 

1901 — III — 

See United Provinces Land Revenue 
Act. 


NORTH-WESTERN PROVINCES BAND 
REVENUE ACT (XIX OP 1873). 

ss. 154* 190— 

— Mahal talcen under direct management — Rent 
of sir land fixed by Collector — Sale of mahal 
before release from direct management. — A mahal 
was taken by the Collector under direct management 
and the late proprietor was recorded as ex-proprie- 
tary tenant of the sir land and his rent was fixed by 
the Collector under the provisions of s. 190 of Act 
No. XIX of 1873. While still under direct manage- 
ment the mahal was sold. The purchaser paid up 
the arrears of land revenue due thereon and posses- 
sion was given to him. Reid, that the purchaser 
was entitled to claim from the ex-proprietary tenant 
the rent fixed by the Collector : it was not incumbent 
upon Kim to get the rent fixed again. Hasan Ali 
Khan v. Mazhar-ul-Hasan (1907). 

I. D. B. 29 All. 318 

ss. 194 ( g ), 203 — 

— Act (Local) No. Ill of 1899 ( Court of 
Wards Act), ss. 9, 35 and 47 — Tower of Court of 
Wards to sell property under its superinten- 
dence. — -The estate of a Muhammadan lady, named 
Hawa Begam, was at her own request taken under 
the superintendence of the Court of Wards under 
s. 194, cl (y), of Act No. XIX of 1873. This was 
in 1896. In 1902 the Court of Wards sold a portion 
of Hawa Begam’s property, as was alleged, without 
her consent. Reid, on suit by persons claiming title 
through Hawa Begam to recover the property so 
sold, that the Court of Wards was under the circum- 
stances entitled to sell, even without the owner’s 
consent, and that its discretion could not be ques- 
tioned in any Civil Court. Semite : that if the 
property had been placed under the superintendence 
of the Court of Wards, under s. ~9 of Local Act 
No. Ill of 1899, and if the sale had been made 
without the consent of the proprietor, otherwise than 
on the ground set out in the concluding paragraph of 
s. 35, the sale would have been a bad sale and the 
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IT ORTH- WESTERN PROVINCES LAND 
REVENUE ACT (XIX OP 1873)— 

concluded . 

‘Civil Court could liave entertained a suit 'to question 
the power of the Court of Wards to sell. Mohsan 
•Shah: v. Mahbub Ilahi (1907). 

I.,L. R. 29 All. 589 

NORTH-WESTERN PROVINCES AND 
OUDH MUNICIPALITIES ACT 
(LOCAL I OP 1900). 

s. 47- 

— Contract — Mode of execution by 'Board . — 
Where a contract entered into with a Municipal 
Board for the supply of material for road-making 
was endorsed both by the Secretary and the Vice- 
Chairman of the Board and this endorsement refer- 
red to the contents of the contract and its confirma- 
tion ; Held, that this was a sufficient compliance 
with the requirements of s. 47 of the Municipalities 
Act. Municipal Boaed op Najibabad v Sheo 
Nabain (1907) . . I. L. R. 29 All. 346 

s. 167 — 

See Penal Code, ss 425, 426. 

I. L. R. 29 All. 565 

NORTH-WESTERN PROVINCES AND 
OUDH WATER-WORKS ACT (LOCAL 
l£OP 1891). 

ss. 34, 40 and 41— 

— Construction of Statutes — Omission to g ive 
notice of re- occupation of house — Water rate paid 
during period of non-occupation. — Held, that the 
provisions of s. 41 of the North-Western Provinces 
and Oudh Water-Works Act, 189 1, would not apply 
to the case of a person who had in fact regularly 
•paid the water rate due in respect of the house 
during the period of its non-occupation. Empebob 
■ v . Sumeb Chand (1907) . IL.R. 29 All, 375 

NOTICE. 

See Civil Pbocedttbe Code, s. 424. 

I. L. R. 29 All. 567 

See Compensation. 

I. L. R. 34 Calc. 470 

See Fbosecution. 

I. L. R. 34 Calc. 909 

See Public Demands Recoveby Act, 

ss. 8, 10. . I. L. R. 34 Calc. 811 

See Putni Sale. ' . 11 C. W. N. 729 
See Railways Act. 

I. L. R. 31 Bom. 534 
See Vendob and Pubchaseb. 

I. L. R. 31 Bom. 566 

of declaration— 

See Sale bob Abbeabs op Revenue. 

L L. R. 34 Calc. 381 


N OTICE — continued . 

to the accused — 

See Pubtheb Inquiry. 

11 C. W. N. 173 

to quit— 

See Landlobd and Tenant. 

I. L. R. 34 Calc. 104 
See Lease. , . 11 C. W. N, 1124 

See Seevice-tenube . 11 C. W. N. 46 

See Tbanseeb op Pbopebty Act, s. 106. 

I. L. R. 30 Mad. 109 

1. — Calcutta Municipal Jet (IIIB. C. of 1399), 
ss. 406 , 407 s 408 and 474 — Notice under s. 408 — 
Standard plan — Necessity of attaching a copy of 
the plan to the notice — Busiee improvement — 
Bower and duty of ike Corpot ation in respect 
thereof. — The duty of the Corporation in improving 
bustees is a most important one and they have been 
invested with the most ample power, but when certain 
penal sections enforced by the criminal law are put 
in motion on tbe report of the servants of the Muni- 
cipality it is incumbent on the Magistrate and the 
authorities of the Corporation to see that the legal 
procedure which is a condition precedent to any 
conviction, is strictly and properly carried out. 
Where a letter was issued by the Deputy Chairman 
requiiing the petitioners to do ceitain works, but 
no notice nnder s. 408 was issued directing them to 
specifically carry out the works : Held , that the con- 
viction of the petitioners under s. of Act III 
(B. C.) of 1899 for neglecting to carry out the 
works, cannot stand. When the Municipality 
directs one of several owners of a busiee to carry out 
certain improvements and issues a general notice 
under s 408 of Act III (B. C.) of 1899, it is the duty 
of the Municipality to serve him with a copy of the 
standard plan approved by the General Committee 
under s. 407 and point out to him on that plan 
what work he is to do. Kanai Lal Ialan r. The 
COBPOBATION OP CALCUTTA (1906). 

11 C, W. N. 508 

2. — Bullic Demands Recovery Jet (, Bengal Jet 
I of 1895) j s . 10 — Non-seroiee of noticet effect of 
— “ Adult ” — Sale — Suit to set aside sale—Bro* 
cedure — Limitation — Civil Brooedure Code ( Jet 
XIV of 1882)3 ss. 244, 312— Limitation Act (XV 
of 1877), Sch. II, Art. 12 (b).— Where it is alleged 
that notice has not been served nnder s 10 of the 
Public Demands Recovery Act, the onus is on the 
party alleging w’ant of notice. Rahhal Chandra 
Rat Ckowdhuri v Secretary of State , I. L . B. 12 
Calc. 603 } referred to. It is not sufficient that such 
notice should be actually served ; it must he served 
in accordance with the provisions of s. 31 of the Act. 

« Adult ” in that section does not mean a person who 
has attained majority within the meaning of the 
Majority Act, but a person of such an age as to.be 
capable and responsible for tbe due communication 
of tbe notice to tbe member of the family for whom 
it is intended. A duly made certificate has on its 
filing the force and effect of a decree. Until, 
however, service of notice under s. 10, which has the 



( 299 ) 


DIGEST OF CASES. 


( 300 ) 


IT OTI CE— co vie lud ed. 

effect of an attachment, no particular property is 
hound hy the decree. A sale without prior attach- 
ment is irregular, hut not a nullity. Kish or y 
Mohun Hoy v. Mahomed Mujaffar JSossein, I. L. 
R. 18 Calc . 188 9 referred to. The due mating and 
filing of the certificate gives it the effect of a decree, 
and therefore non- service of notice under s. 10 does 
not affect the validity of the certificate itself. A 
suit to set aside a sale on the sole ground that the 
decre? under which it was held was an invalid decree 
simply because of absence of notice under s. 10, fails 
because such absence of notice does not affect the 
validity of the decree Baijnath Sahai v. Ramgut 
Singh, 1 . Z. R. 28 Calc . 775 , followed. Saroda 
Char an Bandog adhy a v. Kista Mohun Bhalta • 
ckarjee , 1 C. W. 2s. 516 ; Chunder Kumar M ulcer - 
jee v. The Secretary of Stale , 1. Z. R. 27 Calc. 
698 ; G opal Das v Mardeo Das, 5 C. W. N. 86 , 
Ambica Brosad v. Gopal Bulcsh Das , 1 C. Z. J. 
550 , Ramrup Sahay v. Khushal Misser, 6 C. W . 
N. 630 ; Sr math Bore v. Bishan Chandia Das , 
2 C. L . J. 504; Umed Ali Bhuyan v. Raj ZaTcshmi 
Debya, I. Z. R. 33 Calc 84; Ramrup Sahai v. 
Kushal Misser, 3 C L. J 280 j Sham Lai Mandat 
v. Nilmani Das, 5 C . L . I. 385, 387 , no't followed. 
The Certificate Officer has jurisdiction to transfer the 
execution of the decree. The Collector of the 
24-Parganas is ex-officio Collector of Calcutta The 
Collector 'of the 24-Parganas may, in his capacity of 
Certificate Officer, sell immoveable property in 
Calcutta. Ss. 244 and 312 of the Civil Procedure 
Code apply to execution proceedings under the 
Public Demands Recovery Act Ait. 12 (b), Sch. II 
of the Limitation Act bars the suit. Haei Chaban 
Singh v. Chanbba Ktjmab Dey (1907). 

I. L. B. 34 Calc. 787 

NOTIFICATION OF SAXiE, 

See Sale eob Abbeaes oe Revenue. 

I. Ii. B. 34 Calc. 381 

0 

OATH. 

See Oaths Act (X oe 1873), s. 9. 

I. L. B. 29 All. 49 

OATHS ACT (X OF 1873). 

s.9- 

— Agreement to be bound by statement on oath 
of specified person — Such agreement not revocable 
except for special cause . — Where a party to a suit 
has made either a reference to arbitration or a refer- 
ence to the oath of a witness such as is provided for 
by s. 9 of the Indiau Oaths Act, 3873, he should not 
he allowed arbitrarily to withdraw from the refer- 
ence. Zehhraj Singh v. Dulhma Kuar s I. Z. R. 4 
All. 302, and Ram Naram Singh v. Bobu Singh , 
I. L. R. 18 All. 46, 49, referred to. Chibdu v. 
Xcnwab Sen (1906) . . L L. B. 29 AIL 49 


OBJECTION. 

—to apportionment — 

See Compensation. 

I. L. B. 34 Calc. 451 

■ to validity of decree — 

See Execution oe Deceee. 

I. L. B. 30 Mad. 28 

OBSTBU CTION ON PUBLIC STBEET. 

See Encboaohment. 

I. L. B. 34 Calc. 844- 

OCCUPANCY HOLDING. 

See Agba Tenancy Act (Local) II oe 
1901, ss. 20, 21 and 31 

I. L. B. 29 AIL 129, 327 

See Bengal Tenancy Act, s. 29(5). 

ii c. w. n. e& 

See Lanblobb aud Tenant. 

See Right oe Occupancy. 

1. — Non-transfer able occupancy holding— Co- 
sharer landlord’s decree for rent— Sale in execu- 
tion — Burcliase by decree-holder Burchase at 
mortgage-sale — Rights of purchasers . — In a suit 
for recovery of khas possession by the plaintiff who 
had purchased an occupancy holding in execution of 
a mortgage decree, the defendant claimed nnder a 
lease from co-sharer landlord who also had purchased 
the holding in execution of a decree for his share of 
the rent. Meld, that the question of transferabi- 
lity of the holding did not arise Ayenubbint 
Nasya v Sbis Chanbba Banebji (1906). 

11 C. W. N. 78 

2. - Similarity of possession — Temporary lease 
— Occupancy raiy at— Right of landlord to recover 
Tchas possession — Costs . — Where a lessee of lands in 
the occupation of raiy at s who had jote rights ob- 
tained Tchas possession of the lands with the consent 
of the raiy at s for the purpose of indigo cultivation : 
Meld, that the lessee being merely a landlord in 
occupation did not acquire occupancy right in the 
lands and the lessor became entitled to Tchas posses- 
sion on the expiry of the lease. Ram Loohi Koeel 
v. Hebbebt Collingbibge (1907). 

11 C. W. N. 397 

3. — Occupancy holding —Right of occupancy — 

Sale of non-transfer able occupancy holdings in' 
execution of money decree — Subsequent recognition 
by landlord — Code of Civil Brocedure (Act XIV 
of 1882), s. 244 — Questions for Court executing 
decree — Issue raised by judgment- debtor as 

defendant in separate suit that property sold was 
not saleable — B stop pel , — Where the purchaser of a 
non-transferable occupancy holding at a sale in execu- 
tion of a money-decree obtains the landlord's consent 
to the sale and his recognition of the purchaser as a, 
tenant as soon as can reasonably be expected after 
the objections to the purchaser’s obtaining possession. 
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have been overcome, tbe sale is rendered valid in law. 
It is not necessary that the consent of the landlord 
should be obtained prior to the execution proceedings. 
Where in execution of a money decree against the 
defendant an occupancy holding belonging to him 
was sold and he had failed to raise the objection at 
the time of the sale that the holding was not trans- 
ferable, although he had full knowledge of the execu- 
tion proceedings and had full opportunity to raise 
the objection : Reid, that it|w£s not competent to 
him to resist the purchaser after the confirmation of 
the sale and that as between himself and the pur- 
chaser the title to the property vested in the latter 
on such confirmation. Sheikh Rurullah v. Sheikh 
Burullah, 9 0. IF. 2V. 972 ; Burg a Char an Mandal 
v. Kali Brasanna Sarkav , L L, 22. 26 Calc. 727 ,* 
and Bhiram Ah ShaiJc Shikdar v. ®opi Kanth 
Shaha , I. L. B. 24 Calc. 855 , referred to. DwaB- 
hanath Pal v. Tab ini Sankab Pay (1907). 

I. L. R. 34 Calc. 199 
4. — Occupancy holding , transfer ability of — Cus- 
tom and usage , proof of — Second appeal, ground of 
— Finding of fact. — To prove a custom or usage that 
occupancy holdings are transferable in any locality, it 
is not sufficient to shew simply that such holdings are 
sold in the village or neighbouring villages. The 
essence of a usage of transferability is that transfers 
made to the knowledge of, but without the consent 
of, the landlord are valid and must be recognised by 
him. Jagun Brash ad v. Bosun Sahoo, 8 C. TV. N. 
172, followed. When occupancy holdings are not 
transferable by custom the person who purchases 
them in execution of a money -decree purchases no- 
thing. They are not transferable as between the 
judgment-debtor -and the decree-holder. Peaby 
Mohan Mukebjee v. Jote Kumab Mukebjee 
(1903) . . . . . 11C.W.N.83 


OCCUPANCY RIGHTS, SALE OF. 

See Khoti Settlement Act. 

I. L. R. 31 Rom. 287 

See Occupancy Holding. 

OCCUPANCY TENANT. 

See Khoti Settlement Act. 

I. L. R. 31 Bom. 267 

OFFENCE. 

See Railway Company. 

11 C. W. N. 583 

—date of— 

See Fbosecution. 

I. L. R. 34 Calc. 909 

OFFICE-BROCAGE AGREEMENT. 

See Agbeement opposed to public 
policy. , I. L. R. 30 Mad 530 [ 


OFFICIAL ASSIGNEE. 

See Contbict. . I. H R. 34 Calc. 289 

See Insolvent. . I. L. R. 30 Mad. 145 

OMISSION TO ARGUE QUESTION OF 
LAW. 

See Pbactice. . H C. W. N. 340 

OMISSION TO POINT OUT MATE- 
RIAL EVIDENCE. 

See Juby, Teial by. 

I. L, R. 34 Calc. 898 

ONUS OF PROOF. 

See Agba Tenancy Act, s. 201. 

I. L. R. 29 AH. 158 

See Compensation. 

I. L. R. 34 Calc. 599 

See Mahomedan Law. 

I. Ii. R. 31 Bom. 165 

See Penal Code (Act XLT op 1860), 

s. 456. . . I. L. R. 29 AIL 46 

See Pbe-emption. I. L. R. 29 AIL 818 

See Suit pob Bent in Deposit. 

11 C. W. N. 380 

See Waives. . . 11 C. W. N, 848 

h—Onus of proof — Admission by party to suit, 
effect of as shifting burden of proof — Admission 
not causing estoppel — Bresumption as to admis- 
sion by party — Bight to rebut presumption — Ques- 
tion tried without specific issue -Bernard- Civil 
Brocedure Code, ss. 55, 562,566.— In a suit for pro- 
perty to which the plaintiff alleged he was entitled 
hy inheritance from his natural father the defence 
was that he had been adopted into another family 
and therefore was no longer his natural father’s heir, 
and this contention was supported mainly by the 
plaintiff's admissions made in deeds and other docu- 
ments signed hy him, to none of which, however, the 
defendant was a party. Reid, by the Judicial Com- 
mittee, that although the onus was on the defendant 
to prove the adoption the proof of the admissions 
shifted the onus onto the plaintiff on the principle 
stated in Slattene v. BooUy , 6 M. fy W. 664 , 
669, that “ what a party himself admits to be 
true may reasonably be presumed to be so,” and until 
the presumption was rehutted the fact admitted 
must be taken to be established. Reid, also, that 
where, as in the present case, there was no estoppel, 
the defendant being no party to the deeds, the plain- 
tiff could give evidence to rebut such presumption. 
Reane v. Bogers , 9 B. Sf C. 577 , 586 j Reidon 
v. Liddiard, 12 Q. B. 926 ; In re Simpson, L, B. 2 
Ch. I). 72, 89, and Trinidad Asphalte Company 
v. Cory at, 11896] A . C. 587, followed.^ In this 
case their Lordships held that the plaintiff, so far 
from rebutting the presumption, had, in order to 
account for the admission made in the documentary 
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ONUS OF PROOF — concluded . 

evidence, put forward two different and incon- 
sistent explanations, one of which, was absurd and 
the other in its most important parts unproved and 
had failed to prove his title. Where no specific issue 
had been framed on the question of adoption, but the 
matter had been tried and determined without any 
objection on the part of the plaintiff, who had not 
been taken by surprise, but was fully informed by 
the defendant’s lists of documents and from the 
cross-examination of his witnesses that the defence 
would be taken: Held, that under the circumstances 
it was undesirable that the case should be sent back 
to he re-tried on a special issue framed as to the 
adoption. Chandea Kunwab v. Chaudhbi Nabpat 
Singh 0906). 

I. Ii. R. 29 AIL 184; L. R. 34 I. A 27 

2.— Onus of proof — Mahomedan Law - Relin- 
quishment of share — Voluntary settlement — Docu- 
ment toherehy heirs give up their rights m the 
property in favour of one heir — Deed supported "by 
valuable consideration -Dower of revocation in a 
valuntary deed.— In a suit to impeach a deed to 
which he has been a party, the onus lies on the 
plaintiff to mak e out a case for setting aside on 
equitable grounds a deed duly executed for valuable 
consideration. Melbourne Banking Corporation 
v. Brought am, 7 App. Cas. 307 , 311, followed. 
Ashidbai v. Abdulla (1906). 

I. Xi. R. 31 Bom. 271 


ONUS PROBANDI. 

> See Onus op Peoof. 


ORAXj agreement. 

See Evidence Act (I or 1872), s. 92, 
pbov. 4 . . I. L. R. 30 Mad 231 


ORDER SETTING ASIDE A SALE. 

See Sale bob Abbeabs of Revenue. 

I. Ii. R. 34 Calc. 677 


OSTENSIBLE OWNER. 

See Tbansfeb of Pbopebty Act (IV op 

1882), s. 41 « I. L. R. 29 AIL 292 


OUDH ESTATES ACT (I OF 1869). 

See Bibt Zehindabs. 

L L. R. 29 AIL 70S; L. R. 34 I. A 142 


OVERCHARGE. 

See Railways Act. 

L L. R. 31 Bom. 534 


P 

PARAMOUNT TITLE. 

claim of — 

See Mobtgage . . 11 C, W, N. 284 

See Res judicata. 

I. L. R. 34 Calc. 868 

PARDANASHIN LADY. 

deeds executed by — 

See Mahomedan Law. 

I. L. R. 31 Bom. 165 

PARDON. 

—Bar don granted after accused has had an 
opportunity of cross-examining the witnesses for 
the prosecution — Withdraical of pardon and sub- 
sequent commitment . — Where a pai don was tendered 
by a Magistrate to an accused person after he 
had had an opportunity, as an accused person, 
of cross-examining the witnesses for the prosecution, 
and on its appearing that he had not made a full 
and true disclosure of the facts of the case, such 
pardon was withdrawn and he was committed along 
with his co-accused to the Court of Session; Reid, 
that the commitment was not open to objection. 
Queen- Empress v. Brig ? Narain Man , 1. L. JR,. 20 
All. 529, followed. Empebob v. Budhan (1906). 

I. L. R. 29 All. 24 

PARENT AND CHILD. 

See Eiduciaby Relationship. 

PARTIES. 

Col. 

1. Adding Pabties to Suits. . , 304 

2. Substitution op Pabties. . . 305 

See Execution op Deobee. 

I. L. R. 30 Mad 215 
See Hindu Law. I. L. R. 29 All. 311 
See Misjoindeb, 

See Mobtgage. . 11 C. W. N. 1078 

misjoinder of— 

See Civil Pbooedube Code. 

I. L. R. 31 Bom. 516 

See Plaintipf, substitution op. 

I. L. R. 34 Calc. 612 

L ADDING PARTIES TO SUITS. 

1 . — Limitation Act (XV of 1877), s. 22 — Addi * 
tion of party by Court after period of limitation — 
Effect — Civil Brocfdure Code ( Act XIV of 1882), 
s. 32 — Mortgage suit — Remedy of mortgagee against 
purchaser of portion of mortgaged property , 
not made a party within time — Bengal Tenancy. 
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PARTIES — concluded. 

Act (VIII of 1885) , s . 167— Sale of portion of 
tenure or holding — Annulment of encumbrances . 
— When in a suit a person is added as a party defen- 
dant at the instance of the Court after the period of 
limitation applicable to the suit has expired, s. 22 of 
the Limitation Act applies and bars the plaintiff's 
remedy as against the added defendant. Chnsh 
Chunder Sasmalr Dioarha Nath Dmda , I. L . It. 
24: Calc . 640 ,* Fakira Pasban v. Btbi Azim - 
unnissa , 4 (7. IF. AT. 459 : s.c, I L. B. 27 Calc. 
540, overruled. Oriental Bank Corporation v. 
Chariot, I. Z B. 12 Calc. 642, explained. 
Imam Ali v. Baij Nath Bam Sahu, 10 C. TV. N. 
551 : s.c. 3 C. L . J. 576, approved. Where 
in the course of a suit to enforce a mortgage, but 
more than 12 years after the date fixed in the 
mortgage-bond for repayment of the mortgage- 
money, the Court directed that a purchaser of a 
portion of the mortgaged property be added as a 
party defendant : Held , that the suit as against 
the added defendant was barred by limitation. 
Qucere : Whether the portion of the mortgaged 
property in the hands of the added defendant was 
thereby exempted from liability under the mortgage. 
Ramkinkar Biswas n. Akbil Chandra Chow- 
dhuri (1907) . . 11 O. W. N. 350 

2. — Parties , Joinder of — Sait in ejectment — 

Persons m actual possession necessary parties . — 
In a suit in ejectment the persons m actual possession 
need be joined as parties. Banubi v. Narsingrao 
( 1906) . . . I. Xi. R. 31 Bom. 250 

3. — Mortgage suit — Necessary party , — When a 

person who is not a proper party to a suit allows 
himself to be made a party defendant without any 
objection, and an issue i elating to him is raised and 
decided in the suit, he cannot change front and 
insist on the Appellate Court th.it an error has 
occurred in mating him a party and that the issue 
was not triable in the action. Bhaju Chowdhury v. 
Chuni Lab Marwari (1906). 11 C. W. N. 284 


2. SUBSTITUTION OF PARTIES. 

4. — Civil Procedure Code (Act XIV of 1882), 
27— -Court has power to order right persons to 
he substituted as plaintiffs even when original 
plaintiff had no right to sue . — Under s. 27 of the 
Code of Civil Procedure when a suit is instituted in 
the name of a wrong person as plaintiff by a bond 
fide mistake, the Court has power to substitute the 
names of right persons as plaintiffs and this 
power is not excluded in cases where the person 
originally suing has no right to institute the suit. 
Chunder Coomar Boy v. Qocool Chunder Bhutta - 
charjee , I . X. B. 6 Calc . 370, referred to. 
Krishna Boi v. The Collector and Government 
Agent, Tanjore (1907) . X. L. B. 30 Mad. 419 

PARTITION. 

See Civil Procedure Code, s. 396. 

I. X,. R. 29 All. 235 

See Hindu Law. 


PARTITION — continued , 

-costs of— 

See Costs . • I. L. B. 34 Calc. 878 

instrument of— 

See Joint Possession. 

11 C. W. N. 143 

See Stamp Act. 

I. L. R. 31 Bom. 68 

right to— 

See Limitation Act (XV of 1877), Sch. 

II, Art. 127. I. Xu R. 30 Mad. -201 

1. — United Provinces Zand Bevenue Act (local 
III of 1901), ss. 110 , 111 , 233 (k) — Objections not 
raised before Bevenue Court-Suit in Civil Court 
for declaration of title — Jurisdiction — On the 
12th of March 1904 defendants applied to the 
-Revenue Court for partition of their share in two 
mahals. Proclamation was issued on that applica- 
tion calling upon the opposite party to appear on 
the 18th of April 1904, and state their objections, 
if any, to the partition The opposite party did not 
appear in the Revenue Court, but on the 20th of 
April 1904 instituted a suit in a Civil Court against 
the applicants for partition asking for a declaration 
of their exclusive possession over part of the 
property, the subject-matter of the defendants’ 
application for partition in the Revenue Court;. 
Held, that the plaintiffs’ suit was not maintainable- 
Muhammad Sadiq v. Laute Bam , I. Z. B. 23 
All. 291, aud Khasay v. Jxigla, I. Z> B. 28 All. 
432, referred to. Natjgci Mal v. Tej Singh (1907). 

I. L.R. 29 All. 604 

2. — Co-sharer — Partition, decree for — A lessee 

held certain lands m a village under three separate 
temporary leases from three undivided co-sharers of 
the village. On the expiry of one of the leases, 
the lessor in question sued for Jchas possession on 
partition of his separated share. His other co-sharers 
who with the lessee has been made parties to the suit 
raised no objection. Held, that there was no bar 
to a decree for partition being made in the case. 
But the plaintiff ought to pay the entire costs of 
the partition as a fresh partition of the entire mouzah 
may be necessary on the expiry of the other leases. 
Bam Lochi Koeri v. Herbert Collingbridge 
(1907) 11 C. W.N. 397 

3. — Partition — Hindu Zam — Expenses for cere • 
monies of brother's sons — Share of step-mother — 
Value of stridhan to be deducted from share — 
Expenses for ceremonies of grandchildren — In 
a suit for partition brought by a Hindu against bis 
father and brothers, the brothers are# entitled to have 
set apart from the family property a sum sufficient 
to defray the expenses of their prospective thread, 
betrothal, and marriage ceremonies, such sum to be 
calculated according to the extent of the family 
property. A father’s wife is on such partition enti- 
tled to a share equal to that of a son, but from her 
share must be deducted the value of any stridhan 
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P ARTITIO N *~ co ncluded . 

received by ber as a gift from her father-in-law or 
husband. The children of a brother on such partition 
are not entitled to any sum for the performance of 
their prospective thread, betrothal or marriage cere- 
monies. Jaibam v, Kathtj (1906) 

I. I». R. SI Bom. 54 

4. — Partition , suit for— Right of a puimdar of 
a small shaie of an estate to clam partition. — In 
the absence of proof of inconvenience to other co- 
sharers a putmdar whose right extends over only 
a fractional share of one of many mouzahs in the 
zemin dari, is entitled to maintain a suit for parti- 
tion. Badha Kant a Shaha v. Bipro Das Boy, 1 
C. L. J. 40, and Barahi Debi v Debkammi Debi, 
I. L B. 20 Calc. 6b2, referred to. Em A Sundari 
Debi v . Benode Lal Bakrashi (1907). 

I. L.R. 34 Calc. 1020 

5. — Partition, suit for— -Dismissal of suit — 

Defendants cannot claim partition of their shares 
in that suit. — Where a plaintiff brings a suit for 
partition and fails, it is not open to any of the 
defendants to claim that the partition suit should 
go on in order that the share of one or more of 
such defendants may be determined As hide a I v. 
Abdulla (1906) . . I. L. R. 31 Bom. 271 

0. — Commission to make partition — Issue of 
commission to one person only. — A Court issuing 
under s. 396 of tbe Code of Civil Procedure a com- 
jmission to make partition of immoveable property 
not paying revenue to Government, cannot legally 
issue such commission to one commissionei only. 
Per Biceearbs, J. — But there is nothing to prevent 
thepaitics to paitition proceedings agreeing that 
one commissioner only should be appointed ; nor 
dees it follow that all the partitions that have been 
made aie imalid by reason of the fact that only 
one commissioner has been appoint d MulchAND 
v. Mubammed Ali Khan (1906) 

L Is. R. 29 All. 235 

PARTITION ACT (TV OP 1893). 

s. 4— 

— Dwelling house belonging to an undivided 
family — Mahomedans .— field, that the expression 
“ a dwelling house belonging to an undivided family” 
as used in s. 4 of the Partition Aet, 1893, is not 
applicable to a house belonging to a Mahomedan 
family. Amme Baham v. Zia Ahmad , I. L . B. IB 
All. 282, referred to. Hashmat Ali v. Muham- 
mad Umar (1907) , . I.Ii. R. 29 All, 308 

PARTNERSHIP. 

— account dfc— „ 

— Settled accounts — Krror — Re-opening — Sur- 
charge and falsijication~General words of release- 
What passes — B. and 8. partners had the partnership 
accounts strictly adjusted and 3139,455-7-0 was 
found due to B. By a deed of assignment B. in 
consideration of R34,00l> assigned and released 


1* ART N ERSHIP— -concluded, 

his share in the firm to S. By common mistake 
Government promissory notes for R7,000 were 
omitted from the accounts. On discovery of the 
mistake B. sued for a share of the notes Held, 
that either the whole account might he re-opened or 
leave ^ given to B to surcharge and falsify. The 
latter is the more proper course on the facts of this 
case. McKellar v. Wallace , 5 Moo. I. A. 372, 
Pntt v. Clay, 9 Beav. 503 , 0-ething v. Keighley, 9 
Ch. D. 547, referred to. General words of release in 
a deed can only operate to pass what the parties 
had in contemplation and not something with 
which they had no intention of dealing. L, Sf 
S, JST. B. Co. v. Blackmore, L. B. 4 JET. L. 610 , 
Turner v Turner, 14 Ch D. 829, followed. Baney 
Madhub Mulliok v. Subal Chun dir Law 
(1907) . . . . 11 C. W. N. 770 

PART-PAYMENT. 

of mortgage debt 

See Limitation . 11 C. W. N. 107 

of debt— 

— Acknowledgment . — A part-payment of tbe 
principal of a debt must appear in the handwriting 
of the person making the part-payment and not m 
that of any other person, however authorized. 
Meld, also, that the mere crediting of interest in a 
hankers' hooks cannot be regarded, for the purpose 
of saving limitation, as equivalent to a payment of 
interest. Bharam Das v . Ganoa Deyi (1907). 

I. Is. R. 29 All. 773- 

PATNIDAR AND BENAMIDAR. 

See Limitation. 

I. Is. R. 34 Calc, 711 

PATTA, OBJECTION TO. 

See Landlord aud Tenant. 

I. L. R. 30 Mad. 498 

PAUPER. 

See Civil Procedure Code. 

I. Is. R. 31 Bom. 10 

See Pauper Suit. 

PAUPER SUIT. 

See Civil Procedure Code, s. 411. 

I. Ij. R. 29 All. 537 

PENAL CODE (ACT XLV OP 1800). 

gs. 02, 124A — 

See ConeiSOATION. 

I. Is. R. 34 Calc. 980 
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PENAL CODE (ACT XLV OP 1800)- 

conttnued. -*&&& 

ss. 62, 400— 

— Criminal breach of trust — Sentence. — Held, 
that the special sentence provided for by s. 6 2 of the 
Indian Penal Code is a sentence which shonld only 
be inflicted in rare cases — those m which crimes 
of an atrocious nature are exposed or in which 
offences have been committed under aggravated 
circumstances. Queen v. Mahomed Ahhir, 12 W, 
Ft. Cr. K. 17, followed. Empeboe v. Ambit Lab 
(1906) . . . . I. L. R. 29 All. 25 

s. 84— 

— Unsoundness of mind — Knowledge of the nature 
of the act. — Where the accused cut his wife’s throat 
without any rational motive, and was captured at once 
without any attempt on his part to escape or offer 
resistance, and the evidence showed that before the 
commission of the offence he suffered from a failure 
of reasoning powers, and also that he entertained 
delusions as to dangers which threatened his wife : 
Held , that the facts proved unsoundness of mind 
which prevented the accused from knowing the 
nature of his act, and that s 84 of the Penal Code 
applied. Dil Gazi v. Empeeob (1907) . 

1. 1 1 . R. 34 Calc. 686 

s. 89- 

See Pbivate Depence, Eight op. 

— — s. 124 A— 

See Sedition. I. L. R. 34 Calc. 991 

— Sedition — 4< Sioarajf incitement to secure . — 
The incitement of the members of a public meeting 
to exert themselves to secure “ sicaraj ” does not 
amount to the offence of sedition under s. 124A 
of the Penal Code, and is consequently not within 
the purview of s. 10S of the Criminal Procedure 
Code. Beni Bhitshan Boy v. Empeeob (1907). 

I. L. R. 34 Calc. 991 

s. 143— 

See XJnlawptti. Assembly. 

s. 153- 

— e< Wantonly ” — Act No* V of 1861 ( Police 
Act), s. 30 — Disobedience to orders of police as 
to conduct of a pi ocession. — Where certain persons 
taking part in a religious procession gratuitously 
disobeyed the orders of the police concerning the 
manner in which such procession was to he con- 
ducted, with the result that a riot was only averted 
by bringing armed police upon the scene, it was 
held that the persons concerned acted — though not 
“ malignantly ” — yet “ wantonly ” within the 
meamng of s. 153 of the Indian Penal Code, and 
were properly convicted under that section. Held, 
also, that a conviction under s. 158 of the Indian 
Penal Code does not warrant the taking of action 
under s. 106 of the Code of Criminal Procedure. Em- 
peeoe v. Husain Baksh (19o7). 

I. L. R. 29 All. 569 


PENAL CODE (ACT XLV OP I860) — 

continued . 

s. 101— 

— Bribe — “In the exercise of official func- 
tions ” — Motive or reward — Essentials of the 
offence . — S 161 of the Indian Penal Code (Act 
XLV of I860) requites proof that an official has 
obtained, as a motive or reward for official conduct, 
an illegal gratification for himself or another. That 
other may or may not be an official, and therefore- 
may be wholly unconnected v ith the official conduct. 
The conduct which is contemplated as the consi- 
deration for the bribe must be that of the official 
obtaining it. This is clear from the phrase “in 
the exercise of his official functions.” To obtain 
a bribe as a motive or reward for another's conduct 
does not fall within the section though it may be 
an abetment of that offence or cheating. The- 
performance of the act v hich is consideration for 
the bribe is not essential But it is essential that- 
the bribe should be obtained “ as a motive or re- 
ward.” That phrase evidently means on the 
understanding that the biibe is given in consi- 
deration of some official act or conduct. Such . an 
understanding need not be proved by explicit 
evidence of any precise agreement. It may be in- 
ferred from circumstances. Empeeob v. Bhagwan- 
das (1907) . . . I. L. R. 31 Bom. 335 

ss. 182, 211— 

— False information — False charge — Distinc- 
tion between the two offences.^ The accused sent 
a telegram to the Collector of Batnagin, in his 
capacity of the bead of the Municipality at 
Vengurla, to the effect that: “Head Master, English 
School. (Vengurla), misappropriated Bs. 168 of 
fees since October. Please investigate yourself 
soon.” For this, the accused ^as convicted un- 
der s. 182 of the Indian Penal Code 
(Act XLV of 1860), ou the grounds that 
he had no piobable cause for 'making the assertion 
contained in the telegram, and that he probably 
knew that a peon had confessed that he was guilty 
of the miappropriation. Held, that on these facts- 
the charge under s. 182 of the Code could not be 
legally sustained. The offence made punishable 
by s. 182 of the Indian Penal Code is a distinct 
offence from that described in s. 211 of the Code, 
which relates to an attempt to put the Criminal 
Courts in motion against another person. The 
action which s. 2 LI renders penal is action entail- 
ing very serious consequences, and therefore the 
more senous consideration is required on the part 
of the individual who takes it. It is sufficient in 
such cases for the prosecution to establish that 
there was no just or lawful ground for the action 
taken and that the accused knew this. But some- 
thing more is required in the case of action referred 
to m s. 182. To bring a case within that section 
it is necessary for the prosecution to prove, not 
merely absence of reasonable or probable cause for 
giving the information, hut a positive knowledge 
or belief of the falsity of the information given* 
Empeeob v Bamchandba (1906). 

I. L. R. 31 Bom. 204 
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PENAL CODE (ACT XLV OP I860)— 

continued . 

s. 192— 

— Fabricating false evidence — Definition. '-One 
Cheda Lai, whose brother Debi was an accused 
person, applied to the Couit on behalf of the accused 
asking that the witnesses for the prosecution might 
first of all be made to identify Debi. The Court 
assenting to this request, Cheda Lai produced be- 
fore the Court ten or twelve men, none of whom 
could be identified as Debi by any of the prosecu- 
tion witnesses Upon being asked by the Court 
where Debi was, Cheda Lall pointed out a mm 
who, upon further investigation, was discovered to 
be wearing a false moustache and to be not Debi 
at all, but one Chinaman. Held, upon these facts, 
that Cheda was rightly convicted of fabricating 
false evidence having regard to the definition con- 
tained in s. 1 92 of the Indian Penal Code. Em- 
peror v. Cheda Lax- (1907) . X. L. R. 29 All. 351 

ss. 192, 193— 

See Fabricating- False Evidence. 

s. 211— 

— False charge — Improper order for prosecution. 
— It is not in every case, which a Magistrate con- 
siders to be false, that he should direct under 
s. 476 of the Criminal Procedure Code a prosecution 
under s 211, Penal Code. Each case must be 
judged by its own facts. Where, therefore, the 
Magistrate and the Judge came to different con- 
clusions upon the evidence which was of a doubt- 
ful character and the complainant was a boy of 12 
years of age, it was held that the Magistrate 
should not have directed his prosecution, and his 
•order was accordingly set aside. Emperor v. 
Gopal Barik (1906) . I. L. R. 34 Calc. 42 

• — False charge — "Practice — Opportunity to be 
given to prove charge before prosecuting . — Where 
it is intended to prosecute any person under s. 211 
of the Indian Penal Code such person ought to he 
given an opportunity of substantiating, if he can, 
•the charge which he has brought before he is prosecut- 
ed. Queen-Empress v. Ganga Ram, I. L. it. 8 All. 
38, and Queen-Fmpress v. Raghu Tiwari , I. L. R. 
15 All. 336, followed. Emperor v Tula (1907). 

I. Ii. R. 29 All. 587 

B. 223— 

— Criminal Procedure Code } s. 54 — Escape 
from lawful custody — Chaukidar . — The police of 
•an adjoining Native St.de arrested in British 
territory one Paran Singh suspected of having 
committed an offence in the Native State, and 
made him over to one Debi, a chaukidar, from 
whose custody he escaped. Held, that neither the 
original arrest nor the subsequent custody by the 
chaukidar were lawful, and therefore that the 
chaukidar could not properly he convicted under 
s. 223 of the Indian Penal Code. Empress of 
India v. Kallu, X. L . Ft. 3 All. 60, Kalai v. 
Kalu Chowkidar % I. L . R. 27 Calc. 366 , and 


PENAL CODE (ACT XLV OR I860)— 

continued . 

Kmg-Fmperor v. John, I. L. R. 23 All. 266, 
referred to. Emperor v. Debi (1907). 

X. Xi. R. 29 All. 377 

s. 225— 

— Criminal Procedure Codecs. 59 and 60 — Rescue 
from lawful custody — Definition.— A. private per- 
son lawfully arrested a thief in the act of com- 
mitting theft and made him over to a village 
chaukidar to he taken to the nearest police station. 
On the way to the police station three per- 
sons seized the chaukidar, and the thief made his 
escape. Held, that the rescuers were rightly con- 
victed under s. 225 of the Indian Penal Code. 
The arrest of the thief having been in the first 
instance lawful, the requirements of s. 39 of the 
Code of Criminal Procedure were sufficiently com- 
plied with by the person arresting sending him to 
the police station in the custody of the chaukidar. 
Queen-Fmpress v. Potadu , I. L. R. 29 Calc. 33, 
followed. King-Fmperor v. Johri, I. L . R ., It 
Mad 480 , referred to. Emperor v. Parsiddhan 
Singh (1907) . . I. L. R. 29 All. 575 

ss. 230, 420— 

— “ Coin Uttering false coin — Cheating . — 

Where the offence charged consisted of selling or 
pawning as genuine gold mohars of the reign of 
Shahjahan, silver rupees of that reign which had 
been gilt or in some way covered over with gold, 
it w r as held that the offence would he that of 
cheating and not that of uttering false coin. A 
gold mohar of the reign of Shahjahan cannot be 
deemed to be “ coin ” within the meaning of s. 230 
of the Indian Penal Code, as it is not used for the 
time being as money. Regina v. Bapu Yadav, 
11 Rom. H. C. 172, followed. Queen v. Knnj 
Reharee , o N •W. P. H C . 187, distinguished. 
Emperor v. Khushali (1903). 

1. 1*. R. 29 All. 141 

s. 268— 

— Public nuisance. — In order to constitute an 
offence under s. 268- of the Penal Code it is not 
necessary that the alleged nuisance should produce 
smells injurious to health, it is sufficient if they he 
offensive to the senses. Rex v. Neil, 2 C. and P. 
485, approved of. To allow a large stack of hones 
to remain uncovered in the open for a long time 
so as to become rotten and to emit a smell noxious 
to people living in or passing by the vicinity is not 
an act which a bonemill manager is entitled to do 
in carrying on his trade in a reasonable way, and 
by allowing such act to be done he would he guilty 
of committing a public nuisance Berckepeld v. 
Emperor (1906) . . I. Xi. R. 34 Calc. 73 

s. 302— 

See Murder. 

ss. 304, 325— 

— Assault by three persons armed with lathis~~ 
Intention — Culpable homicide — Grievous hurt * 
Three persons attacked a fourth with lathis, and one 
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PENAL CODE (ACT XLV OP I860)- 

continued. 

of the assailants struck a blow which fractured the 
skull of the person^ attacked and caused his death, 
but the evidence left it in doubt as to which of the 
three assailants struck that blow. Held, that the 
offence of which the three assailants were guilty was 
grievous hurt rather than culpable homicide not 
amounting to murder. Queen-Empress v. Duma 
Baidya, I. L. B. 19 Mad. 483, followed. Empbuob 
v. Bbola Singh (1907) . I- Xj. XL 29 All. 282 

s. 325— 

See Jttby, Tbial by. 

I. Xi. B. 34 Calc. 698 

s. 342- 

See Wbongfitl Confinement. 

I. L. B. 30 Mad. 179 

s. 353- 

* See Aot (Local) No III of 1901, ss 147. 

227 and 228 . I. Xj. XL 29 All. 272 

ss. 363, 366, 498— 

— Criminal Procedure Code (Act V of 1898), 
ss. 227, 228, 199 , 23S, 537-Charge -Addition of a 
charge — Irregularity — Penal Code (Act XLV of 
I860), ss. 363 , 366, 49 9. -The accused was tried 
on charges under ss. 363 (kidnapping from law- 
ful guardianship) and 366 (kidnapping a woman) of 
the Indian Penal Code (Act XLV of I860)- 
conclusion of the evidence to establish those charges 
and after the evidence for the defence had been re- 
corded, the Conrt added a charge under s. 498 
(enticing a married woman) of the Code, notwith- 
standing the objection by the accused’s counsel. The 
trial ended in conviction of the accused on all the 
three charges The accused appealed contending 
that the procedure adopted was contrary to the provi- 
sions of s 199 of the c "“f al p P / 0Ced ^L C m Zt 
to the spirit of s. 288 of the Code Seld, (1) that 
the procedure adopted in the case was not regular. 
The additional charge framed at the stage it was 
framed, notwithstanding the objection by the Moused Is 
counsel, was prejudicial to the accused ; (2) that 
the conviction under s. 498 of the Indian Penal 
Code should he set aside j and further investigation be 
made into the remaining charges. Empeboe o. Isap 

Mahomed (1906) . • I- L. E. 31 Bom. 218 

— *s. 4X1— 

Possession of stolen property— Joint Hindu 
family— Liability of Mad of the family or manag- 
ing member. — Stolen property consisting ofa con- 
siderable quantity of cloth, weighing about five 
maunds, Wm discovered on search by the police in a 
Cked room in a house belongmg to and ^ahited 

■l, r « i mnt Hindu family composed of a iatner, son 
and ianlon ' The J was found to bethemanag- 
fug member of the family, and the key of the room 
in which the stolen property was found was \ 
bv him. The circumstances were such that it was 
very improbable that the cloth could possibly ha ve 
Spaced where it was found without the con- 


PENAL CODE (ACT XLV OP I860)— 

continued. 

ni vance of some or all of the members of the family* 
Meld, that under the above circumstances the con- 
viction of the managing member of the family under 
s 411 of the Indian Penal Code was a proper con- 
viction Queen- Empress v. Sangam Lai, I. L B 15 
All. 129 , referred to. Empebob v. Buns Lal 
(1907) . • ♦ 1. 1,. K. 29 All. 598 

ss. 425, 420- 

— Mischief— Act (Local) Mo. 1 of 1900 (M.-W. 
P and Oudh Municipalities Act), $. 167.— Certain 
cattle belonging to one if. M. upon various occasions 
when in charge of a servant of M. H. strayed, or were 
driven, into the Government gardens at Saharanpur 
and there caused damage. Meld, that M. M. could 
not on these facts he convicted of the offence of mis- 
chief. Fortes v. Grish Chander Bhattacharjee, 
14 TP. P. 31, and Empress v Bai Bay a, I. L. B. 

7 Bom . 126, followed. Held, also, that s. 167 of the 
Municipalities Act, 1900, did not apply, that section 
bein 0, one dealing with offences against the person. 
King-Emperor v. Patan Din, TPeekly Motes, 1905, 
19 followed. Empebob v Mehdi Hasan (1907). 

I. h. B. 29 All. 505 

s. 447— 

See Cbiminal Trespass. 

s. 456— 

—Lurking house-trespass by night— Intention- 
Burden of proof — The accused was found inside the 
house of the complainant at midnight, and his pre- 
sence was discovered by the wife of the complainant 
crying out that a thief was taking away her hansli. 
The evidence of the complainant clearly showed that 
the accused was not there with the consent, or at the 
invitation, or for the pleasure of the complainant. 
Meld, that the accused was properly convicted under 
s. 456 of the Indian Penal Code, it being for him to 
show that his intention was under the circumstances 
innocent. Bnj Basi v. The Queen-Empress, 
I L* B. 19 All. 74, distinguished. Balmafcund 
Bam v. Ghansamram , L . L B . 22 Calc . 321, 
followed. Empebob u. ISHBi(190g.^ 20 An 40 


s. 471 — 

See Eobgeby. . 11 C.W. XT. 838 

— — ss. 482, 486 — 

See Tbade-mabe, • 11 C. W. N. 887 

s. 494- 

See Bigamy. . I. Xu XL 30 Mad. 550 
_ ss . 499, Exeep. 3, 6, 9 ; 500— 

—Defamation— Comment— Bight of fair com- 
ment— Comment should be suggested by and con- 
fined to the work under review— Good faith,iests 
n-f— Malice, interpretation of the The 

“malice ” * the legal use of that tem is not 
Cited to hostility of feeling, hut by vmtue of its 
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-etymological origin, extends to any state of the mind 
which is wrong or faulty (whether evidenced in action 
“by excess or defect), such as would he unjustifiable 
in the circumstances and incompatible with tho- 
roughly innocent intentions. It is not necessary that 
such impropriety of feeling should in all cases be 
-established by evidence extrinsic to the comment 
which is the subject of the complaint. For, whether 
fair comment is to be regarded as falling under a 
branch of the law of privilege or not, it cannot 
excuse an injury arising not from the mere act of 
criticism, but from a state of mind in the critic which 
is in itself unjustifiable and the excuse may be so 
forfeited either by reason of an evil intent m him, 
or by reason of mere recklessness in making an 
unwarrantable assertion. For then the comment 
would not be fair comment at all. Apart from 
extrinsic evidence of malice, protection must be with- 
held even from what purports to be criticism, if it 
states as a fact to be inferred from the book criticised, 
an imputation for which the book itself contains 
absolutely no foundation whatever. The right of 
fair comment involves two essentials, first that the 
imputation should be comment on the work criticised, 
and second that it should be “ fair ” — that is to say, 
that if it professes to be an inference drawn from the 
contents of that work, it must be an inference which 
it is possible to draw therefrom. t( Good faith ” 
requires not, indeed, logical infallibility, but due care 
and attention But how far erroneous actions or 
statements are to be imputed to want of due care 
and caution must, in each case, be considered with 
reference to the general circumstances and the capa- 
city and intelligence of the person whose conduct is 
in question. It is only to be expected that the honest 
conclusions of a calm and philosophical mind may 
differ very largely from the honest conclusions of a 
person excited by sectarian zeal and untrained to 
habits of precise reasoning. At the same time it 
must be borne in mind that good faith m the forma- 
tion or expression of an opinion, can afford no protec- 
tion to an imputation which does not purport to be 
based on that which is the legitimate subject of 
public comment. The object of exception 6 to s. 499 
of the Indian Penal Code (Act XLV of 1860) is that 
the public should be aided by comment in its judg- 
ment of the public performance submitted to its 
judgment. Comment otherwise defamatory is 
justified on this ground alone. The comment must, 
therefore, make it clear to the public that decision 
is invited only on such evidence as is supplied by 
the public performance. It follows that an imputa- 
tion on an author made by a critic without reference, 
express or implied, to the work under criticism,, if m 
terms so general as to he capable of conveying an 
unfavourable impression of him apart from what 
appears in his work, cannot be justified by the critic 
on the ground that his intention was to base his 
imputation solely on the work reviewed, and that 
he had in his mind passages therein supporting the 
imputation. The responsibility of the critic is to 
be ganged by tbe effect which his comment is calcula- 
ted to produce and not by what he says was 
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his intention. It is not enough that he should 
intend to form his opinion on the work before him. 
He is also bound in the words of the exceptions to 
express his opinion with due^ care and caution, and 
to give the public no ground for supposing that he 
is speaking of anything but tbe performance submit- 
ted to its judgment. Empebob v Abdooe Wadood 
(1907) . . . . I. L. R. 31 Bom. 293 

s. 500— 

See Defamation. . 11 C. W. N. 390 


PENALTY. 

See Compound Intebest — Decbee. 

I. L. R. 34 Calc. 150 
L. R. 34 I. A. 9 


PENSION. 

See Pensions Act. % 

1. — Pensions Act ( XXIII of 1871), ss. 3 > 11, 

12 — S. 12 applies only to pensions as stated 
in s. 11 and does not extend to grant of land 
revenue as defined in s. 3. — S. 12 of the 

Pensions Act prohibits only the assignment of any 
money payable on account of any sncb pension, pay * 
or allowance as is mentioned in s. 11, and the 
pensions referred to in s. 11 are periodical 
allowances made by Government on political consi- 
derations, or on account of past services or present 
infirmities or as a compassionate allowance. Pay- 
ments of money for purposes other than those stated 
may be e grants of money or land revenue * within 
the meaning of s. 3, but the provisions of 
s. 12 will not apply to them. The Secretary 
of State for India v. Khemchand Jeychand, 

I. L. P. 4 Pom . 432 , followed. Subbaya 
Mtjdabi V. Yeeayuda Chetty (1906). 

I. L. R. 30 Had. 153 

2. — Pensions Act (XXI11 of 1871), s. 4 
— Suit for maintenance under an agreement by 
which claim to pension and other properties is 
relinquished not a suit relating to pension and is 
cognisable by Civil Courts. — Where a widow 
entitled to a portion of a pension and other proper- 
ties, relinquishes such right in consideration of a 
maintenance allowance, which is not made payable 
out of the pension and is not dependent on it, a , 
suit by her to recover such allowance is not a suit 
relating to pension, within the meaning of s. 4 
of the Pensions Act and is cognisable by Civil 
Courts. There is nothing in the Pensions Act which 
prohibits such relinquishment by the widow or the 
agreement to pay her maintenance. Raja Yenxa* 
tanabasimha Ramaohandba Row v. Raja 
Laeshminabasamma Row (19C6). 

I. L. R. 30 Had. 26a 
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PENSIONS ACT (XXIII OP 1871). 

See Pension. 

ss. 8, 11, 12— 

See F ension . I. L. R. 30 Mad. 153 
s. 4— 

— Cash allowance from Government — 

Suit to recover a sum of money from the cash 
■alloioance — Suit based upon an agreement . — 
The plaintiff sued to recover a sum of money as the 
amount of her maintenance. She claimed under an 
agreement -whereby the defendants agreed to pay 
her ft 52 every year for her maintenance out of 
a cash allowance which was received by the latter 
from Government. It was objected to the suit that 
it was bad in absence of a certificate from the 
Collector under s. 4 of the Pensions Act, 1871. 
Held, that the suit could not be -taken cogni- 
zance of without a certificate under s. 4 of the 
Pensions Act (XXIII of 1871). . The words of the 
section weie wide enough to include any suit to 
enforce such a claim provided it related to a pension 
or grant of money or of land revenue ; it was 
immaterial whether the claim was based on an 
agreement between the parties or arose out of any 
other legal right or liability and whether it was a 
claim for a share by way of partition or mainten- 
ance or otherwise. Damodar v Satyabhama Bai 
(1907) . . . I. L. B. 31 Bom. 512 

PERMANENT TENANT. 

See Bhagdari and Narwadari Act. 

I. Ii. E. 31 Bom. 183 

See Landlord and Tenant. 

PERMANENT TENURE. 

See Landlord and Tenant. 

presumption as to— 

See Landlord and Tenant. 

I. L. B. 34 Cale. 902 

— Permanent tenure , proof ' of — Origin of grant 
not Jcnown — Grant for residential purposes — 
Substantial structures.— -Vi here the original na- 
ture of the grant was unknown and it was found 
that the predecessors in interest of the defendants 
who were purchasers iu execution of a decree were 
tenants on the land and were in . occupation for 
nearly sixty years, and that they raised substantial 
structures on the land and the grant was for the 
purpose of residence: Held, that the lower Courts 
were justified in drawing the inference that the 
holding was permanent. Grant v. Robinson (1908). 

II O. W . N. 242 

PERSONAE COVENANT. 

See Limitation. 

I. Ii. E. 34 Cale. 672 


PLAINT. 

1. Rejection or Plaint. 

See COURT-FEE, INSUFFICIENCY OF. 

I, L. R. 29 All. 749 

amendment of— 

See Misjoinder. 

I. L. E. 34 Calc. 662 

return of— 

See Ptttni Sale. . 11 C. W. N. 765 

1. REJECTION OP PLAINT. 

I.— Civil Procedure Code, s 54 — Procedure — 
Plaint not to be rejected in part — Held, that under 
s. 54 of the Code of Civil Procedure a Court can- 
not reject a plaint in part. Raghubans Puri v. 
Jyotis Swarupa (1907). I. L. R. 29 All 325 

2 Civil Pr ocedure Code (Act XIV of 1882) 
s.54 , cl (b) — Plaint filed with insufficient Court-fee 
— Extension of time by Court — Payment of deficient 
Court fee after the time allowed — Segistration of 
plaint, effect of — Subsequent rejection . — Held 
by the Pull Bench, that it is competent to a 
Court to reject a plaint under s. 54, cl. (b) of 
the Civil Procedure Code after the plaint has been 
admitted and duly registered. Per Maclean, 
C.J., as a general rule, when once the Court has 
admitted and registered a plaint, it cannot subse- 
quently reject it. A plaint was filed with insufii cient 
Court-fees. The Court directed the plaintiff to put 
in the deficit Court-fees within a time fixed by it. 
He failed to do so, hut put in the Court-fee on a 
subsequent date, and the plaint was admitted and 
duly registered. At the time of the Rearing of the 
suit on the objection of the defendant the plaint 
was rejected. Held, by tbe Pull Bench (Bambini 
J. } dissenting), that in the circumstances of the 
present case, the plaint might well he regarded as 
presented and filed on the date it was registered, 
with all the consequences that would follow in 
regard to limitation or otherwise from its being 
filed on that date. Padmanund Sing v. Anantlal 
Misses (1906) . * I. L. R, 34 Calc. 20 

PLAINTIFF. 

misjoinder of— 

See Misjoinder. I. L. E. 34 Calc. 662 

substitution of— 

— Parties, substitution of — Assignment— As- 
signee substituted after period of limitation — 
Civil Procedure Code (Act XIV of 1332), s. 372 
— Limitation Act (XV of 1877), s. 22. — In 
a suit brought within the period . of limitation 
the name of the assignee of the original plaintiff 
was, after expiry of the period, substituted for 
that of the latter which' was struck off the record. 
Held, that s. 22 of the Limitation Act was 
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applicable, and that if a person who bas not been 
on tbe record is substituted as a plaintiff in the 
place of the original plaintiff under s. 372 of 
the Code of Civil Procedure, the person so substitu- 
ted must be taken to be brought on the record 
subject to the law of limitation applicable to the 
case. That section does not exclude the operation 
of s. 22 of the Limitation Act and, except in 
the case of the legal representative of a deceased 
party, the person substituted as plaintiff must be 
regarded as a new plaintiff within the meaning of 
the latter section. Sarah Chand v. Deonath 
S ah ay , I, L. R. 25 Calc 409 , approved. Suput 
Singh v. Immt Teivari^ 1. L. R. 5 Calc . 720 , 
disapproved and distinguished. Abdul Bahman v. 
Amis An (1907) . X. L. B. 34 Calc. 612 

FLEADEB. 

8 ee Legal Practitioners’ Act (XVIII 
oe 1879), es. 13 and 14. 

I. L. B. 29 All. 61 

remuneration of — 

—Legal Practitioners* Act (XVIII of 1879) > 
s. 28 — Pleader — Agreement to allow legal fees to 
be set off against money advanced to a pleader by a 
client . — A client advanced certain money to a pleader 
who subsequently appeared for the lender in 
various cases. On suit by the lender to recover his 
loan, the pleader set up an agreement entitling him to 
set off against the money borrowed his fees for pro- 
fessional services. Held} that the pleader was entitled 
to a set-off in the shape of reasonable remuneration 
for services actually rendered, although there was no 
such agreement as required by the Legal Practitioners’ 
Act, s. 28. Raghunaih Saran Singh v. Sri Pam, 
X . L . R. 28 All. 764, and Raziud-dm v. Karim 
Pahhsh, I . L. R. 12 All . 169, referred to. Chhannu 
Lal v . Asharei Lal (1907). I. L. B. 29 All. 649 

PLEADINGS. 

See Written Statement. 

- — Although the rule is that proofs must corres- 
pond with the allegations in the pleadings, the require- 
ment in that behalf is fulfilled iff the substance of the 
declaration is proved. No variation ought to be 
regarded as material, where the allegation and proof 
substantially correspond. Nash v. Toione, 5 Wallis 
689 i 6 Rose’s Notes 758 3 followed. Belbhadab 
Pershad Singh v> Sheikh Barkat Alx (1906). 

11 C. W. N. 85 

POLICE. 

See Bombay City Police Act. 

I. L. B. 31 Bom. 480 

POLICE ACT (V OP 1861). 

— i s, 30— - 

See Penal Code, s. 153. 

L L. B. 29 All. 569 


POLICE CUSTODY, 

— 'Detention in police custody — Duration ofdeten - 
tion — Criminal Procedure Code ( Act V of 1898 ), 
s. 167 (3) — Order for such detention . — S. 167 (3) 
of the Code of Criminal Procedure, by requiring a 
Magistrate to record his reasons for authorising deten- 
tion in police custody, contemplates that the Magis- 
trate shall consider whether on the facts placed before- 
him there are good grounds for allowing such deten- 
tion. There should at least be something to satisfy 
the Magistrate that the presence of the person arrested 
while the police investigation was being held would 
assist in some discovery of evidence and that his 
presence was indispensable for this purpose, as, for 
instance, when he had confessed before the Magistrate 
and had pointed out some of the property stolen in the 
offence and was wanting to do more but was unable 
to do so because the police were by law unable 
without a special order to detain him In ordering 
further detention in police custody when there are 
good reasons for such an order a Magistrate should 
invariably limit the term as much as possible to what 
may be necessary for the object in view. Emperor 
t>. Kampu Kuki (1902) . a 11 C. W. N. 554 

POLICE BEPOBT. 

See Criminal Procedure Code, s. 145. 

11 C. W. N. 835 

PORAMBOKE LANDS. 

• — Water in porambohe lands not Sircar water . — 
Water in poramboke lands belonging to mirasidars 
cannot be said to be Sircar water and taxed as such. 
Natesa Gramani v. Venkatarama Keddi (1907). 

I. L. B. 30 Mad. 510 

POSSESSION. 

See Adverse Possession 

See Dispossession. 

See Landlord and Tenant. 

suit for — 

See Bemand. . I. L. B. 34 Calc. 990 

1. — Landlord's suit. — A suit for recovery of 
possession by a lessor is maintainable, if the lessee is 
a party and does not object. Baj Kishore Awasti 
v. Jadu Nath Basak (1905) . 11 C. W. N. 828 

2. — Suit for possession based on possessory title 
of plaintiffs predecessor — Plaintiffs never them - 
selves in possession - Cause of action.— Musammat 
Wazir Jan, the owner of certain zamindari property, 
died on the 18th of December 1889, leaving no- 
direct heirs. After her death the property was 
taken possession of by the four nephews of Musam- 
mat Wazir Jan’s deceased husband. One of these 
nephews, Bisharat, died on the 7th of August 1890, 
whereupon the share of which he had been in posses* 
sion was appropriated by his son Kasim to the 
exclusion of Kasim’s two sisters, Ayesha Begam and 
Kudrat Begam. While in Kasim’s possession the* 
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property, or part of it, was sold in execution of a 
decree against Kasim and purchased by Shi Gopal 
and others. On the 7th of August 1902, Kasim's 
sisters sued to recover their shares of the property as 
heirs of Bisharat. Held by Knox, J. (Airman, J, 
dissentiente ), that inasmuch as the plaintiffs had 
never at any time been in possession of the property 
claimed by them, their suit would not lie. Asher 
v. Whitlock , L . 22. 1 Q. B. 1 ; 'vo mnd Prasad v. 
Mohan Lai , I. L. 22. 24 All. 157; Narayana Bow 
V. Lharmachar, 1 L.B 26 Mad. 514 ; Pahlwan 
Singh V. 22 am Bharose, I L. R . 27 All. 169 ; 
Sundar v. Parbati, I. L . 22. 12 All. 51, and Ismail 
Anff v. Mahomed Ghous , 2. 2/. 22. 20 CuZc. 634, 
distinguished. Bodson v Walker , 23. 22. 7 Kxch. 
55, and Butcher v. Butcher , 7 B. § C. 899, 
referred to. Airman, J". {Contra) : The plaintiffs 
father Bisharat having held a possessory title— 
heritable and transferable good as against all except 
the true owner, there was nothing to prevent his 
heirs bringing the present suit. Wall Ahmad 
Khan v. Ayudhia Kundu , I. L. 22. 23 -AZZ. 537 ; 
Govind Prasad v. Mohan Lai, I. L. 22. 54 .4ZZ, 
157; Asher v. Whitlock , X. 22. 2 Q 2?. 
1 JDoed ; Pritchard v. Jouncey , 8 C. $ P. 99; 
Pahlwan Singh v 22uw Bharose, I. L. 22 57 .AZZ. 
239; 2?<z5w Saw v. Banke Bihan Lai , Weekly 
Notes 1906. 184; Narayana Bow v. Dharmachar, 
I. L. 22. 53 324 , ar.d Sundar v. Parbati, I. L , 

22. 25 AZZ. 52, referred to. Shi Gopal u. Ayesha 
Begam (1906) . . . I. Xj. B. 29 All. 52 

POSSESSORY STJIT. 

See Mamlatdabs' Coubts Act. 

I. E. R. 31 Bom. 80 

POSTHUMOUS SON. 

See Hindu Law — Wild. 

I. L. R. 30 Mad. 309 


POWER. 

— Will — Appointment by general bequest— Bower 
created subsequently to the will— Indian Succes- 
sion Act (X of 1865), s 78— Civil Procedure Code 
(Act XIV of 1882). s. 527, case stated under. - A 
general power of appointment may he well exercised 
by Si will executed previously to the creation of the 
power and that too by a mere residuary gift. Din- 
shaw Sobabji V . Dinshaw Sobabji (1907). 

I E. R. 31 Bom. 472 


PRACTICE. 

See Appellate Coubt. 

11 O. W. N. 732 

See Civil Pbocedube Code. 

I. L. R. 31 Bom. 510 

See False Chabge. 

I. Ii. R. 29 Ail. 587 
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See Gttaedians and Waeds Act. 

I. Ii. R. 31 Bom. 390 

See Lettebs op Administeation, 

I. R. 34 Calc. 706 

See Limitation, Plea of. 

1 U. B, 34 Calc. 941 
See Minors. . IL.E, 34 Calc. 83 
See Pbivy Council, Peacticb of. 

See Receives . I. B. R. 34 Calc. 336 
See Restitution of Conjugal Rights. 

L Ii. R. 34 Calc. 352 

See Sanction foe Prosecution, 

I. Xj. R. 34 Calc. 848 
See Specific Pebfobmance. 

11 C. W. N. 940 

1 . — Suit for damages for injuries on railway— 
Appeal decided not on evidence at trial but on 
observations of Judges at presentation of scene 
and events of accident on another night than that 
on which accident occurred — The plaintiff sued 
the defendants, a Railway Company, for damages 
for injuries sustained by him when alighting from a 
carriage which overshot the platform of a station at 
night, and the evidence on the question of what light 
there was either natural or artificial, on the night in 
question being conflicting, it was suggested during tbe 
hearing of the case on appeal and agreed to by the 
counsel for the parties that the J udges should visit 
the scene of the accident under conditions approxi- 
mating as nearly as possible to those which prevailed 
when the plaintiff met with his injuries. This was 
done, the Judges and the legal advisers of the 
parties went to the station where a presentation of 
the scene and events of the accident was gone through 
by which the Judges were enabled to make a 
thorough investigation of the material conditions 
accompanying the accident. They formed their own 
opinion on the question of the sufficiency or other- 
wise of the light and gave judgment in accordance 
with them, reversing the decision of the Court which 
tried the case. Held, that such procedure was 
illegal. The result of it was that the appeal was 
decided not on the testimony given at the trial as 
to what took place on the night of the accident, hut 
by the Judges’ observation of what they saw on 
another night altogether ; and the decision based on 
it was set aside, the judgment of the first Court 
being restored. Kessowji Issue v. Great Indian 
Peninsula Railway Company (1907). 

I.B. R. 31 Bom. 381; JAR. 34 I. A. 115 

2. — Arbitration — Written statement —Applica- 
tion for extension of time — Stay of proceedings — 
Step m proceedings— Arbitration Act (IX of 
B99 ), s$. 4, 19. -The Calcutta Corporation applied 
for further time to file their written statement and 
obtained a fortnight’s time. Subsequently they 
applied to the Court for a reference to arbitration 
and stay of proceedings. The plaintiffs objected on 
the ground that an application for further time 

U 
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amounted to & step in the action within s. 19 of the 
Indian Arbitration Act : Held, that such an applica- 
tion was a step in the proceedings within s. 19 of 
the Arbitration Act and that the application for 
reference to arbitration could not be maintained 
Ford’s Hotel Company, Limited,'? Bartlett, [1896] 
A C. 1, followed. Sabat Kttmab Hot v. Cobpoba- 
tion op Calcutta (1907). I. Xj. R. 34 Calc. 443 

3. — High Court Buies , Chapter VIII— Summons 

for directions— Claim of indemnity — Fmbarrass* 
ing pleading — Refusal to give directions, effect 
of — In deciding whether the Court should give 
directions on a summons for directions, the Court 
has to see that nothing is done which would put the 
plaintiffs to additional expense or difficulty, and also 
to see that they are not embarrassed by the introduc- 
tion of third parties in their suit In giving leave 
to serve notice of claim for contribution or indemnity 
on a third party, the Court will not consider whether 
the claim is a valid one but only whether the claim 
is bond fide and whether, if established, it will result 
in contribution or indemnity. Carshore v. North - 
Fastern Railway Company , 29 Ch D. 344, fol- 
lowed. The effect of a refusal by the Judge to 
give directions is to dismiss the third party from the 
action. Baxter v. France, [1895] 1 Q. B. 591 , 
referred to. Shivlal v Shbikissondas and Mit- 
chell (1907) . ♦ I. Xj. R. 31 Bom, 405 

4. — Execution of decrees — < Transfer of decree 
from one district to another —Rules of execution 
different in the two districts — Procedure. — Where 
in different districts different modes of execution are 
prescribed, and where the question is how a decree 
passed in one, but of which the execution is sought 
in another of such districts, is to he executed, the 
-executing Court must be guided by the rules in force 
in its own district. Martand v. Vinayak (1906). 

I. Ii. R. 31 Bom. 5 

5. — Suit for ejectment — Recording evidence in 
Fnghsh — Irregularity — Civil Procedure Code 
(Act XIV of 1882), s. 578 . — In a suit for ejectment, 
"the recording of evidence in English— which not 
being the language of the Court — is merely an irre- 
gularity, which may be cured by the application of 
s. 578 of the Code of Civil Procedure. Ratan Lal 
Gib v . Eaeshi Bibi (1907). 

I. Xj. R. 34 Cale. 398 

6. — Recovery of Rent Act (X of 1859), s . 153 — 
Final order of Collector — Appellate order — High 
Courfs power to interfere in revision — Civil 
Procedure Code ( Act XIV of 1882), s. 622 — 
Charter Act, s. 15 — Analogous appeals m superior 
and inferior Courts — Duty of inferior Court to 
•await decision of superior Court . — S. 153 of Act 
X of 1859 does not preclude revision by the High 
Court of an order of a Collector which is final within 
the meaning of that section. The High Court has 
power either under s. 622, Civil Procedure Code, or 
if not, under s. 15 of the Charter Act, to interfere in 
.cases where the lower Courts have not acted correctly 
in accordance with law. Where a plaintiff failed to 
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secure the production of an important document 
from the records of another Court though he took all 
reasonable steps for that purpose and the suit was 
disposed of by both the Court of first instance and 
the Appellate Court without reference to that docu- 
ment, the High Court in revision set aside the judg- 
ments of both the Courts. When appeals preferred 
in analogous cases are pending, some m an inferior 
and others in a superior Appellate Court, the 
inferior Court of Appeal would exercise a wise 
discretion to await the decision of the superior 
Appellate Court. Gobind Ramanuja Das v. 
Lakihun Pabida (1908). . 11 C. W. 35T. 112 

7. — Counsel — Omission to argue question of law 
or abandoning a point — Power of Court to go into 
question. — Omission by a counsel either to argue a 
question of law, or his abandoning a question of law 
is not sufficient to disentitle Court to go into the 
question. Beni Pershad Koen v. Dudh Nath 
Roy, I. L R . 27 Calc . 151, followed. Ramsaban 
Singh v. Khakhan Sing (1906) 

11 C, W. N. 340 

8. — Court invested with Small Cause Court 
powers — Decision — Reasons— Provincial Small 
Cause Courts Act (IX of 1887), ss. 17 and 32. — 
The judgment of a Court invested with Small Cause 
Court powers need not contain more than the points 
for determination and the decision thereupon ; the 
practice and procedure of such Courts- being deter- 
mined iu the matter of judgments by paragraph (1) 
of s. 203 of the Civil Procedure Code (Act XIV or 
1882). Ramchandra v. Ganesh, I L. R> 23 Bom . 
382, dissented from. Habayan v. Bhagu (1907). 

I. Ii. R. 31 Bom. 314 

PRE-EMPTI03ST. 

See Mobtgage. 

rig of— 

Malabab LiW. 

I. Ii. R. 30 Mad. 388 

1. — Sale of property to a stranger — Re-sale to a 
cO'Sharer before a suit for pre-emption is brought , 
— Where property in respect of which a right of pre- 
emption exists in favour of a co-sharer is sold to a 
stranger, but before a suit for pre-emption is 
brought passes back into the hands of co-sharer, a 
suit for pre-emption cannot he maintained, and this 
rule is not affected by tbe fact that the eo-sharer in 
whom the property sold to a stranger revests was a 
party to its sale to a stranger. B hag wan Das v. 
Mohan Lal, J. Z- R> 25 All. 421, referred to. 
Liakat Husain v. Rashid-ud-din (1906). 

I. Ii. R. 29 All 125 

2. — Price stated in sale-deed alleged to be ficti- 
tious— Burden of proof— When a plaintiff pre- 
emptor comes into Court alleging that the price 
entered in the sale-deed is fictitious, it rests, on him 
to give some pnmd facie evidence that this is the 
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RRE-EMPTION— concluded. 

case. But comparatively slight evidence is sufficient 
for such purpose, and it will then he for the parties 
to the sale to show that the price alleged to have 
"been paid was actually paid. Bhagioan Singh v. 
Mahabir Singh, I. L. R 5 All . 184 , Sheo Par- 
gash Dube v Dhanraj Dube, I. L. R. 9 All. 225, 
and Agar Singh v. Raghuraj Singh, I. L. R. 29 
All . 471 , referred to. O’Conor v. Ghulam Haidar 
I. 1. R. 28 All, 617, not followed. Abdul Majid 
Amolak (1907) . . I. It. B. 29] All. 618 

3. — Wajib-nl-arz —Custom— Effect of perfect 
partition, no new wajib-ul-arzes for the new 
mahals being framed —Where a village, in which, 
according to the wajib-ul-arz, a custom of pre-emp- 
tion existed amongst the co-sharers, was divided by 
perfect partition mto three mahals, but no fresh 
wajib-ul-arzes were framed for the new mahals, it 
was held that the custom was either abrogated in its 
entirety, or remained applicable in its entirety to the 
co-sharers in the various new mahals inter se . 
Badri Brasad v. Hashmat Ah, I. L. R . 29 All. 
299, discussed. Dalganjan Singh v. Kalka Singh , 
I L . R. 22 All. 1, referred to. Gobind Bam: v. Ma- 
SIHULlah Khan (1907) . I. Xi. R. 29 All. 295 

PRESCRIPTION. 

See Advebse Possession. 

I. Is. R. 30 Mad. 145 

See Easement. 


PRESIDENCY BANKS ACT (XI OP 

1876). 

s. 50— 

— Bank of Bombay — Right of a shareholder to 
inspect the register of shareholders of the Bank — 
Object of such inspection — Common law right of a 
member of a corporation to inspect books of the 
corporation . — Every member of a corporation has a 
right under common law to inspect its books and re- 
cords and such right does not cease merely because a 
corporation is created by a statute which does not con- 
fer the right, unless the statute expressly excludes it. 
The member of a corporation as such is entitled to 
the inspection of any of its documents if he satisfies 
the Court that he is seeking inspection not from mere 
idle curiosity or for some speculative purpose, but 
that he has some reasonable and definite object, in 
which he is interested, and for which the inspection 
is required, whether that definite object concerns or 
not any subject then in controversy or discussion. 
Bex v. The Fraternity of Hostmen, 2 Stra . 
1221, and Rex v. The Merchant Tailors’ Com- 
pany, 2 B . and Ad . 115, followed. It is hut reason- 
able that a shareholder of a Bank should desire from 
-time to time to consult other shareholders and discuss 
with them the affairs of the Bank for the purpose of 
taking concerted action, where and when necessary, 
apart from any question of any irregularity existing 
in the management of the Bank. And for that 
purpose inspection of the register of shareholders is 
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1876) — continued. 

necessary, to enable him to find out who the share- 
holders are whom it would be worth his while to 
consult and whose co-operation he should seek. 
Other books and records of the Bank may stand on a 
different footing : when inspection of any of them 
is claimed other and stricter consideration, might 
apply. Held, further, that the plaintiff's proper 
remedy was by way of suit and not mandamus under 
the Specific Belief Act. Sttllemax Somji v. The 
Bane oe Bombay (1907). I. B. R. 31 Bom. 319 

PRESIDENCY SMAIiL CAUSE COURTS 
ACT (XT OE 1882). 

— s. 9— 

— Civil Procedure Code (Act XIV of 1SS2J, 
s . 622- Regulation XXVII of 1827 , s. 5— Decree of 
Presidency Small Cause Court— High Court’s 
power of superintendence and revision— Grave and 
irreparable injustice —Receiver — Rent - Use and 
occupation — Tbe plaintiff owned a certain house at 
Bombay. He let it out to a tenant on a monthly 
tenure The tenant used the premises for his press, 
machinery and stock which he had mortgaged to his 
creditor, before he entered into a contract by way of 
lease with the plaintiff. Subsequently the mortgagee 
brought a suitm the High Court upon his mortgage 
and under the Court’s order, the Official Beeeiver 
took possession of the machinery and stock on the 
plaintiff's premises. Before the suit in the High 
Court the plaintiff had given to the tenant a notice 
to quit. Later on he gave another notice to the 
Receiver that he was going to charge him. rent from 
a particular date. On failure of the Beeeiver to pay 
rent, the plaintiff, with the permission of the High 
Court, brought a suit against him in the Court of 
Small Causes, Bombay, for the recovery of the rent, 
or, iu the alternative, for compensation for use and 
occupation The suit was dismissed by tbe Court on 
the ground that there was no relationship of landlord 
and tenant between the plaintiff and defendant, who, 
as Receiver, was merely a custodian appointed by the 
Court and that his appointment did not affect the 
rights of the contracting parties. -Against the said 
decision the plaintiff applied to the High Court under 
the extraordinary jurisdiction and obtained a rule nisi 
requiring the defendant to show cause why the deci- 
sion should not be leversed. Reid, discharging the 
rule, that the plaintiff could not succeed in the suit. 
Per Beaman, J. *. — Courts in the exercise of superin- 
tending powers will not ordinarily interfeie except in 
cases of grave and otherwise irreparable injustice. 
ISMALJI V. X. C. MACLEOD (190 >) 

I. Ij. R. 31 Bom. 138 

ss. 9, 19, 28 — 

See Title . . I. Ii. R. 34 Calc. 823 

Ch.ap.VII- 

— Civil Procedure Code ( Act XIV of 1832 J, s»108 

— Presidency Small Cause Court — Proceedings 
in ejectment — Fx parte order— Power to set aside. 
.-The Small Cause Court has an inherent power to 

M 2 
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PRESIDENCY SMALL CAUSE COURTS 

ACT (XV OF 1882) — concluded . 

deal with an application to set aside an order made 
ex forte and to set it aside upon a proper cause 
being substantiated. Per Jenkins, C <7. : — It is 
erroneous to suppose that s. 108 of the Code of 
Civil Procedure has no application to proceedings 
under Chapter Y II of the Presidency Small Cause 
Courts’ Act. It is quite true that it has not a direct 
application, because proceedings under Chapter VII 
are not a suit, nor is an adjudication in the proceed- 
ings a decree. Tyeb Beg- Mahomed v. Allibhai 
(1906) . . , . I. L. R. 31 Bom. 45 

s. 38, Chap. VII— 

— Proceedings in ejectment — Order — Decree. 
— The plaintiff instituted proceedings in ejectment 
against the defendant under Chapter VII of the 
Presidency Small C»use Courts’ Act (XV of 1882 j 
the Judge passed au order directing the defendant to 
vacate. The defendant applied under s. 38 of the 
above Act to the Pull Court which declined to enter- 
tain the application. The defendant thereupon 
applied to the High Court under its extraordinary 
jurisdiction (s. H22 of the Civil Procedure Code, 
Act XIV of 1882) and obtained a * ule nisi requiring 
the plaintiff to show cause why the order should not 
be set aside. Held , discharging the rule, that an 
application under Chapter VII of the Presidency 
Small Cause Courts Act (XV of 1882) does not come 
within the operation of s. 38 of the Act. A proceed- 
ing under Chapter V II results not in a decree hut in 
an order. Therefore, the condition under which the 
Presidency Small Cause Court can interfere under 
s. 38 does not arise in a proceeding under Chapter 
VII of the Act. Ramkbishna v. J^aji Dawood 
(1907) . . . I. L. R. 81 Bom. 259 

PRESUMPTION. 

See Evidence Act (I of 1872), s. 114. 

I. L.R. 29 All. 138 

See Wilt,. . . I. L. R. 29 All. 82 


PREVIOUS CONVICTION. 

See Cbiminae Pbocedfbe Code, gg. rg07 

310. . . I. X,. R. 30 Mad. 184 

PRINCIPAL AND AGENT. 

See Gttaedian and Waed. 

I. L. R, 34 Calc. 892 

1 .— Agent appointed by administrator not liable 
on the contract of agency to the person entitled to 
the estate*— An agent appointed by the administrator 
of an estate as such, cannot he proceeded against on 
such contract of agency by the person entitled to the 
estate, and it makes no difference that the adminis- 
trator obtained the grant as the attorney of the 
mother and guardian of the person entitled. ChI- 
DAMBJlBAM ChETTI V. PlCHAPPA CHETTI (1“07). 

III. R. 30 Mad. 243 


PRINCIPAL AND AGENT— concluded. 

2. — Contract Act (1X0/1872), ss. 198 , 211 , 21$ 
— Ratification — Suit for adjustment of accounts . 
— The defendants as agents for the plaintiff entered 
into certain contracts for the sale of grain for future 
delivery. The defendant discharged these contracts 
by means of goods of their own and when subsequent- 
ly the plaintiff sent on grain to the defendants to 
meet these contracts, the defendants sold the plaintiff’s 
grain at a profit. The defendants did not inform 
the plaintiff either that they bad fulfilled tbe con- 
tracts with their own grain or that they had resold 
the plaintiff’s grain at a profit. Held , that the 
plaintiff was entitled to whatever profit was realized 
by the defendants on this latter transaction. Held , 
also, that where on a direction by the prin- 
cipal to his agents to purchase grain for him, the 
agent sold to him their own grain at a price higher 
than the prevailing market rate, the principal was 
entitled to repudiate the transaction and could not 
he alleged to have ratified it in the absence of 
knowledge that the agents were selling their own pro- 
perty and were charging him in excess of the market 
rate. Damodab Das v. Sheobam Das (1907). 

I. L. R. 29 All. 730 

3. — Contract — Contract with broker acting as 
principal — Specific performance — Contract Act 
(IX of 1872), s. 236 - — Where the plaintiffs purported 
to act under contract with the defendant as brokers 
for the sale and purchase of jute, but really acted on 
their own account as principals without the knowledge 
and consent of the defendant : — Held, that they were 
not entitled to recover for the latter’s breach of 
contract by reason of s. 236 of the Indian Contract 
Act. S. 236 is not restricted to cases where an 
agent purports to act for a named principal, but 
follows the rule underlying the cases of Rothschild 
v. JBrookman , 2 Dow S{ Cl. 188, and Robinson v. 
Mollett, L. R.7 D. Sc X App. 802, that an agent 
cannot recover on a contract if he really acts as a 
principal. Sewdtttt Koy Maskaba ©. Nahapiet 
( 1907) .... I. L. R. 34 Calc. 623 

<k 

PRINCIPAL AND SURETY. 

See Actionaeee Chaim. 

I, L. R. 30 Mad 235 

See Sheet y. 

— Liability of surety — Liable for full amount 
decreed in the absence of any equity .- — Where 
principal and surety are jointly sued and a decree is 
passed against both for a certain amount and against 
the principal for the full amount, including the 
amount jointly decreed, the contract of suretyship 
is merged in the decree and the surety, when the 
whole amount has not been recovered from the 
principal, remains liable for the balance to the extent 
of the amount decreed against him unless he can 
show some equity in his favour which entitles him to* 
say that he is not liable for the full amount decreed 
against him. No such equity arises, because the 
amount recoverable by attachment and sale from the 
principal was reduced by rateable distribution among 
other creditors of the principal by an order under 
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PRINCIPAL AND SURE TY -concluded. 

s. 295 of the Code of Civil Procedure j nor can the 
surety claim that a proportionate share of the amount 
realised from the principal must go to reduce his own 
liability. Appasami ayyangar v. Ramanatham 
Chettiar (1906) . . I. Xi. R. 30 Mad. 107 

PRINTING PRESS. 

- — confiscation of— 

— Sedition— Instrument for commission of offence, 
— A printing press cannot he said to have been used 
for the commission of sedition inasmuch as the offence 
consists in the publication and not the printing, the 
press being only a remote instrument. Abinash 
-Chandra Bhattacharjee v. Emperor (1907). 

X D. R. 34 Calc. 986 

PRIOR AND PUISNE MORTGAGEES, 
RIGHTS OP. 

See Mortgage. . 11 C. W, N. 403 

PRIOR MORTGAGE. 

See Mortgage. 

I. L. E. 31 Bom. 112 


PRIORITY. 

See Mortgage. 

between landlord and mortgagee. 

See Sate pob Arrears oe Bent. 

I. Ii. R. 34 Calc. 724 

PRIVACY, RIGHT OP. 

See Easement. . I. L R. 29 All. 582 

—"’Easement-- - Easements Act ("V’ of 1882), s . 4— 
Suit by occupier of house. —'8 ot only the owner, but 
-the lessee or other person in lawful possession of 
premises may maintain an action if his right of pri- 
vacy is interfered with. GoJcal Prasad v. Radho , 
J. L. R. 10 All 858 , referred to. Kundan v. Bidhi 
Chand (1£06) . * f I. L. R 29 All. 64 

PRIVATE AWARD. 

See Appeal. . . 11 C. W. N. 220 

PRIVATE DEPENCE, RIGHT OP. 

— Penal Code , s. 99— Illegal warrant - Obstruc- 
tion to execution — Criminal Procedure Code ( Act 
V of 1898), ss. 96 and 100— Warrants wrongly 
issued under s. 96 instead of under s . 100 . — 
'Where on the complaint of one G that his wife was 
-wrongfully confined by his father-in-law, a warrant 
was issued under s. 96, Criminal Procedure Code, 
iand the Police attempting to execute this warrant at 
vibe house of the father-in-law was obstructed by 


PRIVATE DEPENCE, RIGHT OP — coif 

eluded . 

him and seven others -who also used criminal force. 
Held , that the accused were 3 ustified in doing what 
they did in the exercise of the right of private 
defence. That as the warrant issued was wholly 
illegal and must be treated as nullity, the accused 
were not deprived of tbe right of private defence 
under s 99, Indian Penal Code. “ Not strictly justi- 
fiable by law ” in s, 99, Indian Penal Code, explained. 
Bisu Haldar v. Emperob (1907). 

11 C. W. N. 836 


PRIVY COUNCIL, PRACTICE OP. 

— Waiver— Hew point — Question not allowed to 
be raised on appeal — Question of fact decided by 
first Court against appellant , and not raised in 
High Court . — Held that a question of whether there 
had been or not a waiver of an irregularity in the 
conduct of a sale, which question had been decided 
'by tbe first Court adversely to the appellants, and 
bad not been submitted to the High Court for review 
could not be entertained on appeal to tbe Privy 
Council, being a question of fact which had not been 
subject to the consideration of the Court from whose 
decision the appeal was brought. Dhanuedhabi 
Singh ©. Mahabir Pershad Singh (1907). 

X L. R. 34 Calc. 709 ; L.R. 34I. A. 104 


PROBATE. 

See Will. 

— Executor according to the tenor — Probate to 
executor according to the tenor granted only where 
discharge of such duties as executors have to per- 
form are included . — Where property is left by a will 
to trustees, they will not be entitled to probate as 
executors according to the tenor, unless it appears 
from the will that they have to discharge such duties 
as executors have to perform. Appacooty Mudali 
v. Muthtt Ktjmarappa Mudali (1906). 

XL.R.30 Mad 191 

PROBATE AND ADMINISTRATION 
ACT (V OP 1881). 

s. 33- 

— Grant for the use and benefit of minor— Minor 
ic\ fe— Husband, grant to — Guardian— Practices— 
W here a husband applied under s. 33 for the Probate 
and Administration Act for letters of administration 
for the use and benefit for his minor wife : — Held, 
that such application was not maintainable until the 
applicant had been appointed guardian of his minor 
wife. Nieojini Debi, In the goods of (1907). 

I. L. R. 34 Calc. 706 

PROCEDURE. 

See Bengal Regulation XVII op 1806, 

s.8. . . I, I.. R. 29 ALL 145 
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PROCESSIONS. 

—Public worship of idol — Claim to exclusive 
right to have procession in public streets — Dispute 
between rival sects of Vatshnava Brahmins — 
Streets vested m Local Boards under Madras 
Local Boards Act (Madras Act V of 1884) — 
JS.es judicata — Ownership of land in milage — 
Presumptive dedication to idol. — The plaintiffs, 
members of the community of the Vadagalai sect 
of "V aishnava Brahmins, claimed the exclusive right 
to public worship* of their idol and processions 
in its honour in the public streets of the village 
where they resided, and to prohibit the defendants, 
members of the Tengalai sect in the same village, 
from publicly worshipping the Tengalai idol or 
carrying it in processions in the public streets. The 
claim was based on the grounds (1) that the 
Vadagalais were the original owners of all the land 
of the village and only allow ed houses to he built 
and stieets formed subject to the reservation that 
no worship or procession of a Tengalai idol should 
he allowed in them, thus dedicating them to their own 
idol; (2) that, in the alternative, they had by 
immemorial usage and custom the right to pi event 
such worship or processions in the streets , and (3) 
that so far as the Tengalai idol was concerned the 
rights of the parties were res judicata by the 
decision in a former suit : — Meld , that the owner- 
ship of the village by the ^dagalais was not 
proved nor any dedication of the streets exclu- 
sively to their idol ; and that no such custom as 
alleged had been established,* the village was an 
ordinary ryotwari village, the stieets were public 
streets now vested, under the Madras Local Boards 
Act (Madias Act V of 1 884), in the Local Board. 
All members of the public had an equal right in 
them. If the Vadagalais had any objection to the 
streets being so vested, they had had the opportunity 
when the Act w r as passed of raising the objection 
by appeal to the Governor-General in accordance 
with the provisions of the Act. Kot having done so 
It was now too late to set up any claim, — Meld, 
also, that the former suit was not a representative 
suit binding 4 property, nor a suit framed for the 
purpose of hindiug the Tengalai sect for all time. 
It was a suit against certain peisons alleged to 
he wrong-doers in their individual capacity: the 
decision in it was, therefoie not res judicata in the 
present suit. Sadagoea Chariar r. Kriskna- 
MOORThy Bag (1907) . I . L. R. 30 Mad. 185 ; 

L. R. 34 I. A, 93 

PROHIBITORY ORDER “WITHOUT 
EXPRESS LIMITATION OP TIME. 

See Criminal Procedure Code (Act V 

OE 1898) s. 144. I. L. R. 34 Calc. 897 

PROJECTION. 

See Encroachment. 

I. L. R. 34 Calc. 844 

PROMISSORY NOTE. 

See Joint Family, Liability oe. 

11 C. W. N. 139 


PROPERTY, DISPOSAL OF. 

See Con eiscation. 

I. L. R, 34 Calc. 98S 


PROSECUTION. 

See Jurisdiction oe Criminal Court. 

11 C. W. N. 832. 

e 

See Sanction eor Prosecution. 

order for — 

See Criminal Procedure Code (Act Y 

oe 1898), s. 476 

I. L. R. 34 Calc. 55L 

of witness — 

See Deeamation, 

I. L. R. 29 All. 685 

— Prosecution — Limitation — Calcutta Muni- 
cipal Act (Bengal III of 1899) f ss 408 , 
4l9i 574 and 631—Bustee in pr overrent— (Notice 
— Date of offenct — Subsequent notice under s . 419 
— (Extension of time bg Corporation. — Where 
a notice under s. 408 of the Calcutta Municipal 
Act was served on the owner of a bustee on the 
3rd March 1906, directing certain improvements 
within three months from its date, but the owner 
failed to comply with it and seived a notice under 
s. 419 of the Act on the 2nd July, w r hereupon the 
Corporation gave her further time till the 2nd Jan- 
uary 1907, and instituted a complaint on the 23rd 
January for non-compliance with the terms of the 
notice of the 3rd Maich 1906 : — Meld , that the three 
months having expired on the 2nd June 1906, the 
offence was committed on the next day, and the pro- 
secution was therefore barred under s. 651; and that 
the notice under s. 419 and the extension of time by 
the Corporation, both being aftqp the date of the 
offence, were ineffectual iu extending the period of 
limitation. Kumud Ktjmari Dassi v. Corporation 
oe Calcutta (1907) . I. L. R. 34 Calc. 909- 


PROVINCIAL SMALL CAUSE COURTS. 
ACT (IX OF 1887). 

ss. 17, 32 — 

— Civil Procedure Code ( Act XIV of 1882) y 
s. 203, paras. (1) and (2) — Court invested with 
Small Cause Court powers— Decision— Reasons. 
— The judgment of a Court invested with Small 
Cause Court powers need not contain more 
than the points for determination and the decision.' 
thereupon; the practice and procedure of such Courts, 
being determined in the matter of judgments by 
paragraph (1) of s. 203 of the Civil Procedure Code 
(Act XIV of 1882). Ramchandra v Qanesh , 
1. L. R. 23 Bom . 383, dissented from. Narayan 
Bhagu (1907) - * I. L. R. 31 Rom. 314^ 


I 
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PROVINCIAL SMALL CAUSE COURTS 

ACT (IX OP 1887 )—co ncluded. 

s. 35 — 

— Apphc ation under, to he wade m Court 
having jurisdiction at time of application. — Where 
a Court of Small Causes is abolished after having 
passed a decree, the Court in which, under s 35 of 
Act IX of 1867, proceedings are to be taken in 
respect of such decree, is the Court in which the 
suit is instituted at the time of such application 
would have to be instituted. Where the jurisdiction 
in such a case is to be determined by considering 
the place of residence of the defendant, his residence 
at the time of the application is to be considered 
as his place of residence. Kueella Chenchavya 
v. Poeisetti Sitaramaswamy (1906). 

I. L. R. 30 Mad. 217 


Sell. II, Art. 41 — 

See Contribution, Suit bob. 

I.L. R. 30 Mad. 212 


PUBLIC demands recovery act 

(BENG. I OE 1895). 

- — ss. 8, 10— 

— Notice — Limitation Act (XV of 1877), Sch. 
II, Arts . 12, 142 — Sale in execution of certificates 

Suit to set aside sale — Possession — Certificate , 

effect of.— V\ hen notice has not been served under 
s 10 of the Public Demands Recovery Act, 1895, 
and a suit is brought to set aside the sale and to 
recover possession of the property sold, Art. 142 v 
and not Art 12 of Sch II of the Limitation Act 
is applicable. Under s. 8 of the Public Demands 
Recovery Act, a certificate duly made and filed has, 
in so far as regards the remedies for enforcing it, the 
force and efiect of a decree of a Civil Court notwith- 
standing that notice may not have been served under 
s. 10 ; hut a sale held without service of notice under 
s. 10 is wholly without authority, and is a nullity. 
Pubna Chandra Chatterjee v. Dinabundhu 
Mukerjee (1907) . . I. L. R. 34 Calc. 811 

SS. 10, 31- 

— Notice — Non^seivice of notice, effect of — 

<« Adult” — Sale — Suit to set aside sale — Proce- 
dure — limitation — Civil Procedure Code ( Act 
XIV of 1882), ss. 244, 312 — Limitation Act (XV 
of 1877), Sch , II, Art. 12 (l) —Where ifc is alleged 
that notice has not been served under s. 10 of the 
Public Demands Recovery Act, the onus is on the 
party alleging want of notice. , Eakhal Chandi a 
Mai Choivdhun v. Secretary of State, I. L. M . 12 
Calc. 603, referred to. It is not sufficient that such 
notice should be actually served ; it must be served 
in accordance with the provisions of s. 31 of the 
Act. <e Adult *’ in that section does not mean a 
person who has attained majority within the mean- 
ing of the Majority Act, hut a person of such an age 


PUBLIC DEMANDS RECOVERY ACT 

(BENGr. I OP 1893)- - concluded . 

as to he capable and responsible for the due commu- 
nication of the notice to the member of the family 
for whom it is intended, A duly made certificate has 
on its filing the force and effect of a decree. Until, 
however, service of notice under s. 10, which has the 
effect of an attachment, no particular property is 
bound by the decree. A sale w ithout prior attach- 
ment is irregular, hut not a nullity, Kishory 
Mohun Moy v. Mahomed Mujaffar M ossein, I. L . 
M. 18 Calc. 18S, referred to. The due making and 
filing of the certificate gives it the effect of a decree, 
and therefore non-service of notice under s. 10 does 
not affect the validity of the certificate itself. A 
suit to set aside a sale on the sole ground that the 
decree under which it w r as held was an invalid 
decree simply because of absence of notice under 
s. 10, fails because such absence of notice does not 
affect the validity of the decree. Baignath Sahai 
v. Mamgut Singh, I L. M. 23 Calc. 775 , followed. 
Saroda Charun Bandopadhya v. Kista Mohun 
BhaUaeharjee, 1 C TV. N. 516; Clmnder Kvmar 
Mutcerjee v. The Secretaiy of State, I. L. E. 27 
Calc. 698 s Copal Pas v. PLaideo Pas, 5 C. TV. N. 
86 s Amhica Prosad v. Gopal Mulsh Pas , 1C. 
L. J. 550 s Eamrvp Sahay v. Khushal Misser , 
6 C. TV. N. 630 ; Srinath Pore v. Bishan Chandra 
Pas, 2 C. L J. 504, Timed Ah Bhvyan v. Eaj 
Lnkshni Petya, I. L. E. S3 Calc 84, Eamrvp 
Sahai v. Kushal Misser , 3C L.J.280 , Sham 
Lai Mandal v. Nitmam Pas , 5 C. L . J. 385, 3S7, 
not folio-wed. The Certificate Officer has jurisdiction 
to transfer the execution of the decree. The Collec- 
tor of the 24-Parganas is ex-officio Collector of Cal- 
cutta. The Collector of the 24-Parganas may, in his 
capacity of Certificate Officer, sell immoveable prcr 
perty in Calcutta Ss. 244 and 312 of the Civil 
Procedure Code apply to execution proceedings unde, 
the Public Demands Recovery Act. Art. 12 lb), Sch 
II of the Limitation Act bars the suit, Haei 
Charan Singh v. Chandra Kumar Dey (1907). 

I. L. R. 34 Cale. 787 

PUBLIC DOCUMENT. 

See Evidence. . I. L. R. 34 Cade. 293 

PUBLIC NUISANCE. 

— Indian Penal Code (Act XLV of 1860 J, ss. 
268 and 290 . — In order to constitute an offence under 
s. 268 of the Penal Code it is not necessary that the 
alleged nuisance should produce smells injurious to 
health, it is sufficient if they he offensive to the 
senses. Eex v. Neil, 2 C. §' P 485 , approved of. 
To allow a large stack of bones to remain uncovered 
in the open for a long time so as to become rotten 
and to emit a smell noxious to people living in or 
passing by the vicinity is not an act which a hone-mill 
manager is entitled to do in carrying on his trade 
in a reasonable way and by allowing such act to be 
done he would he guilty of committing a public 
nuisance. Bercheeeld v. Emperor (i 906). 

| I. L. R. 34 Calc. 73 
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PUBLIC OFFICER. 

suit against— 

— Suit against public officer— ‘Suit to recover 
articles seized by police during a search ,.— The 
plaintiff sued to recover from the defendant three 
account books which he alleged that the defendant, 
a Sub-Inspector of Police, had seized during a search, 
apparently in pursuance of the provisions of s. Ib5 
of the Code of Criminal Procedure, of the plantiff’s 
house. Mel 1, that the defendant, if he seized the 
books, which was denied, did so in his capacity ^ as a 
police officer, and that the suit whs not maintainable 
in the absence of the notice prescribed by s. 424 of 
the Code of Civil Procedure. Muhammad Saddiq 
Ahmad v. Panna Lai, I L. R. 26 Al\ 220, dis- 
tinguished. Jogendra Nath Roy Bahadur v. Price, 
J. L. R. 2d talc . 5SL referred to. BaehtawaR 
Max. v. Abdul Latif (1907). 

I. L. R. 29 All. 567 

PUBLIC SERVANT. 

See Public Offices. 


PUBLIC TRUST. 

See Civil Procedure Code, s. 539. 

I. L. R. 29 All. 27 


PUBLIC-WORKS IRRIGATION DE- 
PARTMENT. 

See Transfer of Property Act (IV of 

1832), s. 54 . I. L. R. 34 Calc. 207 


PUISNE MORTGAGEE. 

— Prior mortgage — Suit by prior mortgagee for 
sale — Puisne mortgagee not made a party — Sale 
in execution — Rights of the puisne mortgagee . — 
Where a prior mortgagee sues his mortgagor for the 
sale of the mortgaged property without making tlie 
puisne mortgagee a party to the suit, the latter is in 
no way affected by the suit or its results. Thus if 
the property is brought to sale in execution of the 
decree and is bought by a third person, the puisne 
mortgagee has, as against him, precisely the same 
rights as he had collectively against his mortgagor 
and the prior mortgagee. That is to say, he may sue 
to redeem the purchaser as mortgagee or thereafter as 
mortgagor to foreclose or suffer himself to be 
redeemed by him. Pandurang- v. Sakhar chand 
(1906) . . . . I. L. R. 31 Bom. 112 


PUNCHAYET. 

See Confession. , 1 C. W. N. 904 


PURCHASE QF ANCESTRAL PRO- 
PERT V. 

See Mahomedan Law. 


PURCHASERS. 

at sale for arrears of revenue — 

See Res judicata. 

I. L. R. 34 Calc. 808 

ignorant and unwary — 

See Teade-maeb. I. L. R. 34 Calc. 495 
title of — 

See Limitation I. L. R. 34 Calc. 711 

See Sale in Execution oe Deceee. 

— Contract Act (IX of 1872), s. 69 — Money paid 
by purchaser towards an incumbrance subject to 
which he buys , not recoverable under . — Where a 
purchaser of property at a Court sale purchases it, 
subject to a charge for maintenance, such purchaser 
cannot, under s. 69 of the Contract Act, recover from 
the owner in whose hands it was so liable, payments 
made by him (the purchaser) towards maintenance 
to prevent the sale of the property. Mangala- 
THAMMAL V. NARAYANSWAMI AlYAB (1907). 

I. L. R. 30 Mad. 461 

PUTNIDAR, RIGHT OF, OF SMALL 

SHARE TO CLAIM PARTITION. 

See Pabtition, Suit fob. 

I. L. R. 34 Calc. 1020 

PUTNI LEASE. 

See Chaueldabi Chakran Lands. 

I. L. R. 34 Calc. 109, 564 

PUTNI SALE. 

1. — Putm Regulation (VIII of 1819) — Notice — 
Irregularity — Sale setting aside. — In a suit to set 
aside a sale held under the Pntni Regulation it was 
found that the notices were stuck up in the Collec- 
tor’s Office Board outside the Court from 10 a.m. to 
5 p.m. and were not put up at all on Sundays. Meld, 
that this was a sufficient compliance with the terms 
of the Regulation. Bejoy Chand Mahatap v. 
Atulya Charan Bose, I. L. R. 32 Calc . 953, 
explained and distinguished. Saohi Randan Dutta 
v. Bejoy Chand Mahatap (1906). 

11 C. W. N 

2. — Suit to set aside sale — Jurisdiction — Return 
of plaint — Appeal. — A suit to set aside a sale held 
under the Putni Regulation may be brought in any 
one of several Courts in whose jurisdiction the pro- 
perty or a part thereof is situated although the sale 
was held in the Collectorate of a district other than 
that in which the suit is to he brought. A putni 
was sold in the Burdwan Collectorate and a suit was 
instituted to set aside the Bale iu the Court of the 
Sub- Judge of Hughly in whose jurisdiction a portion 
of the property was situate. The Court returned the 
plaint for presentation to the proper Court; the 
plaintiff took back his plaint and presented it to the 
Burdwan Court. Meld, that having regard to the 
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PUTNI SALE— concluded, 

action of the plaintiff in presenting the plaint to the 
Burdwan Court i.e in accepting and acting under 
the order of the Hughly Court, it is not open to him 
*to appeal from the order returning the plaint. Beni 
Madhub Das v. Jotindra Mohun Tagore (1907). 

11 C. W. N. 765 

B 

RAILWAY COMPANY. 

See Contract. 

I. X. B. 29 All. 228 

See R airways Act 

1. — Railways Act (IX of 1890), s. 47— -Rules 
tinder the Act — Criminal offence. — Neither s. 47 
of the Railways Act, nor the rules made hy a 
Railway Company under that section, create any 
•criminal offence. The section merely gives the 
-Company power to frame rules and to enforce 
-them by imposing fines on its own officers. Ba SANTA 
Kumar Baker jee. In re (1907). 

11 C. W. N. 583 

2. — Railways Act (IX of 1890), s. 67 —Benefit 
of section not waived by Railway Company when 
the grant reserved accommodation under the rules . 
— The provision in s. 67 of the Indian Railways Act 
■that * fares shall he deemed to he accepted and 
tickets deemed to he issued subject to the condition 
of there being room available in the train for 
which the tickets are issued ’ is introduced for 
the benefit of Railway Companies and can be 
waived by them One of the rules under which 
reserved accommodation is granted is, ‘Reserved 
carriages in mail trains can be provided when the 
load of the train permits/ In granting re- 
served accommodation on the terms embodied in the 
rules, the Company does not contract itself out of 
the benefit conferred by s. 67, and is not liable in 
•damages for refusing to attach a reserved carriage 
to a mail train already fully loaded. Kommireddy 
■Sueayanaeayanamurty v. The Madras Rail- 
way Company (1907) . I. X. B. 30 Mad. 417 

3. — Contract — Receipt of goods by one com - 
pany for carriage over its own and another com- 
pany's line — Liability in respect of overcharge 
made by delivering company — Bye-laws - Bower 
iOf Railway Company to alter the principle of 
calculation of rates . — Two wagon loads t»f chillies 
were received hy the Station Master at Bezwada 
-on the Nizam’s Guaranteed State Railway for 
carriage to Agra station on the Great Indian Penin- 
sula Railway at a rate of R27o per wagon for 
the whole distance. On arrival at Agra the Great 
Indian Peninsula Railway Company's Station 
Master demanded payment of higher rates, ^ calcu- 
lated per maund, and refused delivery until such 
rates were paid. The consignees paid under pro- 
test and sued both Railway Companies for a refund 
of the excess charges. Reid , that the contract for 
.carriage of the goods for the whole distance was 
^one entire contract with the receiving company. 


BAILWAY COMPANY— concluded' 

who were liable for the overcharge, if any, wrong- 
fully demanded from the consignees. Muschamp 
v. Lancaster and JPresfon Junction Railway 
Company , 8 M. W. 421: 58 R. R. 758 ; 
Webber v. The G-reai Western Railway Com- 
pany , 3 R. and C. 771, and Kalu Ram Maigraj 
v. The Madras Railway Company, I. L* R . 8 
Mad. 24D, followed. Reid, also, that a bye-law 
of the Great Indian Peninsula Railway Company 
which reserved to the Railway the right of re- 
measurement, reweighment, recalculation and re- 
classification of rates, terminals and other charges 
at the place of destination and of collecting before 
the goods are delivered any amount that may have 
been omitted or undercharged did not authorize 
the Great Indian Peninsula Railway Company to 
alter the contract between the parties and charge 
at the place of destination maund-raies instead of 
wagon-rates. Chuni Lal v . The Nizam’s Guaran- 
teed State Railway Company, Limited (1906 

I. X. B. 29 AIL 228 

BAIL WAY, ENJTJBIES ON. 

See Civil Procedure Code. 

I. X. B. 31 Bom. 381 

RAILWAYS ACT (IX OP 1890). 

s. 10— 

See Compensation. 

X X. B. 34 Calc. 470 

s. 47- 

See Railway Company. 

11 C. W. N. 583 

s. 67— 

See Railway Company. 

I. X. B, 30 Mad. 417 

* s. 75- 

See Carriers, Liability of. 

11 C. W. N. 1076 

See Carriers. 

I. X. B. 34 Calc. 419 

ss. 77, 140— 

— Refund of an overcharge — Notice— Letter — 
Manner of service — Statement of fact not a proof 
of fact.— Plaintiffs, wbo were merchants residing 
at Poona, entered into an agreement with the 
Great Indian Peninsula Railway Company that 
the latter should deliver consignments of goods 
despatched from Wadi at Poona at a certain rate. 
Several consignments were accordingly delivered 
by the Railway Company at Poona and they were 
paid for according to the agreed rate. At the time 
of the delivery of the last consignment, the Railway 
Company refused to deliver it unless all the con- 
signments, including those already delivered and 
paid for, were paid for at a higher rate. The plain- 
tiffs thereupon paid the higher rate under protest and 
sued the Railway Company in the Court of Small 
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BAIL WAYS ACT (IX OF 1890)— con- 
tinued. 

Causes at Poona for the recovery of the overcharges 
claimed and received by the defendant. The defendant 
contended that the suit was not maintainable inas- 
much as no notice of the claim was served by the 
plaintiffs according to s. 77 of the Indian Railways 
Act (IX of 1890). The Judge overruled the de- 
fendant’s contention and allowed the claim holding 
that a notice under s. 77 of the Act was not neces- 
sary because the section contemplated overcharges 
recovered before tbe delivery of the goods to the 
consignee, and not to ^overcharges recovered after 
tbe delivery as was the present case. He further 
held that if notice was necessaiy> it w r as given by 
the plaintiff inasmuch as there was an allegation 
that a notice had been sent in a letter addressed to 
the Agent of the Company, care of the Station 
Master, Poona, by the plaintiffs. The defendant 
having applied under revisional jurisdiction : Held , 
that notice was necessary. The overcharge referred 
to in the section is not confined in its meaning to an 
overcharge recovered before the delivery of the 
goods to the consignee at their destination. Held, 
further, that the delivery of a letter under s. 140 
of the Act must be m exact compliance with the 
terms of the section and it must- be delivered to the 
Agent at his office. The statement of a fact m a 
letter is no proof of the fact itself. Great Indian 
Peninsula Railway Company v. Dewasi (1907). 

I. L. B. 31 Bom. 534 

s. 101— 

See Collision. , 11 C. W. 17. 173 
s. 112— 

— Offence — Separate sentence — General Clauses 
Act (X of 1897 ), s. 26— Indian Railways Act 
(IX of 1890), ss. 6 S 112 — Travelling without 
ticket — Attempt „ to cheat — Indian Penal Code 
(Act XL V of 1860 ), ss 417 , oil— Dishonest or 
fraudulent intention — The essence of an offence 
under s. 112 of the Indian Railways Act is dis- 
honest or fraudulent intention, the intention to 
defraud the Railway Administration of its ^ust 
dues. Merely travelling without a ticket is not an 
offence under the section. JBentham v. Hoyle, 
A. B. 3 Q. B. A. 289 ; Queen-Empress v Bampal , 
I, A. B 20 All. 95, referred to. Travelling 
with a false and entirely irrelevant ticket 
with fraudulent or dishonest intention is an 
offence under s. 112 ( a ) of the Railways Act. Facts 
which form the basis of a conviction and sentence 
under one charge cannot form the basis of a con- 
viction and also a separate sentence under 
another charge. There cannot he cumulative sen- 
tences though a conviction might take place on an 
alternative charge or even J>oth charges. It is 
ordinarily desirable that when an act or omission 
is made penal bj two Acts, one general and the 
other special, the sentence should he passed under 
the Special Act. Queer e : Whether in this country 
a special penal law repeals by implication, in every 
case, a previously existing general law relating to 


BAIL WAYS ACT (IX OF 1890)— con- 
cluded, 

an offence of the same nature. Kttloda Prosai> 
Majitmdar v. Emperor (190(5). 

11 C. W. N. 100 

BAJ, CONFISCATION OF. 

See C oneis cation . . 11 c. W. N. 655 

(RATIFICATION. 

See Principal and Agent. 

I. L. B. 29 All. 730 

BE- AD MISSION. 

See Dismissal eor Deeault. 

I. L. B. 34 Calc. 403 

REASONABLE CAUSE FOB SUSPEN- 
SION. 

See Advocate. 

I. L. B. 29 All. 95 ; L. B. 34 I. A. 41 
BECEIVEB. 

1. — Civil Procedure Code (Act XIV of 1882),, 

ss , 503 and 505— Appointment of Deceiver by a 
subordinate Court without sanction of the Dis- 
trict Court, validity of— Receiver, whether lie 
can sue in his oicn name . — Where a suit was 
instituted by a Receiver at a time when he had been 
appointed by a Subordinate Judge to act tempora- 
rily, but without the previous sanction of the 
District Judge, which, however, was subsequently 
obtained : Held, that such a suit v r as validly in- 
stituted by the Receiver. Benode Behary 
Mookeryee v. Bay Xarain MiiUr, l L B, 30 
Calc. 699 , distinguished. Harakumar Pal Chow - 
dhury v. Safatulla, 2 C. L . J. 70, and Padmanand 1 
Singh v. Anant Lai Misser, 4 C . L. J. 4£1, 
referred to. A Court may authorise a Receiver to 
sue in his own name, and a receiver, who is author- 
ised to sue, though not expressly in his owu name, 
may do so by virtue of bis appointment with full 
powers under s. 503 of the Code of Civil Procedure. 
William Bobert Pink v. Moharaj Bahadur Singh , 
In L B. 25 Calc. 642, and The Oriental Bank 
Corporation v. Gobm Loll Seal, I, L. R. 10 
Calc. 713, relied upon. Shunmugam v. Moidin, I. 
L. B. 8 Mad. 229 , Gopalasami v. Sankara, I. I . 
B 8 Mad. 418 ; Sundaram v. Sankara, I. L. B. 9 
Mad 334 , Drobomoyi Gupta v. C. T. Davis , I. 
L. B. 14 Calc, 323; Haridass Kundu v. J. C * 
Macgregor , J. L . B. 18 Calc . 477 ; and W? B. 
Pink v. Buldeo Pass, I. L . B. 26 Calc . 715„ 
referred to. Jagat Tarini Dasi v . X aba Gopal 
Chaki (1907) . . I, L. B. 34 Calc. 305 

2, — Practice— Dismissal of suit — Application 
by Receiver for liberty to sell -Power of Court 
— Cos^.— When a suit iu which a Receiver has^ 
been appointed, has been dismissed, the Court has* 
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RECEIVER — concluded* 

ao jurisdiction to give the Receiver any fresh 
power, as for instance, liberty to sell. Rabeholme 
v . Smith (1907) . . I. L. B. 34 Calc. 336 

3,'— Sale by Receiver — Right of a party to 
suit to challenge validity of sale in a separate 
suit— Shebait of IhaTcur , a party — Right of 
succeeding shebait to recover property sold — 
Representation of Thakur by shebait continuing 
representation — Application in suit to set aside 
sale — Maintainability. — A sale of properties the 
subject-matter of a suit, by the Receiver under 
the order of the Court, cannot, in the absence of 
fraud, be attached collaterally by persons who 
were parties thereto or their representatives. 
Wilkinson v. Gangadhar Sirkar, 6 3, L . R. 
486, referred to. Where one member of a 
joint Hindu family sued for partition of certain 
properties on the allegation that they were secular 
properties of the family and another resisted it on 
the ground that the properties were the absolute 
debutter properties of the family idol of which he 
was the shebait and a Receiver was appointed m 
that suit and he under the direction of the Court 
sold certain portions of the properties to meet the 
costs of the suit : Reid, in a suit brought to le- 
cover the properties sold by persons claiming to 
be successors in office of the shebait, that the 
substantial question raised in the former suit was 
as to the real character of the properties sold and 
the Thakur was represented in it in the only 
manner possible, viz., by the shebait. The suc- 
ceeding shebaits, forming a continuing representa- 
tion of the Thakur'* s property, were hound by the 
order for sale which it w r as not open to them to 
challenge in an independent action. Rrasanno 
Human v. Golab Chand, L. R. 2 I. A. 146, 
162 ; Moharanee Shiheswaree Zebia v. Mathura 
Math Acharjo, IS Moo. I \ A . 270, 275 , Jagadindra 
Math v. Remantha Kumari, 8 C W. M 809 , 
L. R. $1 I. A. 203, 210 ; Renode Rehari v. 
Mistarmi, 9 C. W. M. 961 . Z.R. 82 I. A. 196 : 

2 C. L . J. 189, relied on Quoere : Whether having 
regard to the purpose for which the properties 
were sold an application in the former suit to set 
aside the oidei would have succeeded. Goba 
Chand Lurki v. JUakhan Lal Chakravartty 
(1907) . . . . 11 C. W. N. 489 

RECORD OE RIGHTS. 

See Bengal Tenancy Act, s. 103. 

11 C. W. 1ST. 153 

See Landlord and Tenant. 

I. L. R. 34 Calc. 57 

—objection to — 

— Bengal lenancy Act (VIII of 1886 J, ss. 
103 A, 111 A — Draft Rec or d^of -Rights, objection 
to—RJntry made on objection — Final publication 
of Eecord-of- Rights— 3 resumption as to correctness 
of entry — Suit to declare entry erroneous — Limit- 
ation — Limitation Act (XV of 1877 J, Sch. II, 
Art. 14 — Decree not produced — Recital in later 


RECORD OE RIGHTS - concluded. 

decree produced, if evidence. — A suit by a party" 
whose objection under s. 103A, Bengal Tenancy 
Act, to an entry in the draft Record-of -Rights has 
been rejected by the Revenue Officer, for a declaration 
of his rights is not governed by Art. 14, Sch. II of 
the Limitation Act. The order rejecting the objec- 
tion under s. 103A, Bengal Tenancy Act, having 
no finality is not an order of a Government officer 
within the meaning of Art. 14, Sch. II of the Limit- 
ation Act. Purther, the final publication of the 
Reeord-of -Rights merely raises a presumption of the 
correctness of the entry, and it is not necessary to 
bring a suit to avoid a presumption. Mature of 
remedy under s. Ill A of the Bengal Tenancy Act 
discussed.* Agin Bmdh v. Mohan Bickramshah t 
I. L< R. SO Calc. 20, followed. Aslmiose Math 
v.' Abdool , 1. L. R. 28 Calc. 676, referred 
to. Semite : The recital of the purport of a 
previous decree, not produced in a later one which, 
has been produced, is evidence Rahgulam Singh 
v. Bishntj Pargash Narain Singh (1506). 

11 C. W. N. 48 

RECOVERY OE RENT ACT (X OE 
1859). 

s. 153 — 

See Practice. . • 11 C. W. N. 112 

REDEMPTION. 

See Hindu Law , I. L. R. 34 Calc. 372 

See Mortgage. 

See Tran seer of Property Act, ss. 92, 

93. . , I.L. B.29 AIL 481 


by minor— 

See Mortgage. . 11 C, W. N. 1078 

• — Transfer of Rropeity Act , s. 91 — Before con- 
firmation of sale an auction purchaser has such a 
title in the property as entitles him to ask for 
redemption under s. 91 of the Transfer of Property 
Act Radha Kishun Marwari v Hem Chandra 
Bose (1907) . . . . 11C.W.N.495 


REDEMPTION DECREE. 

See Civil Procedure Code. 

I. L. R. 31 Bom. 527 


REEERENCE TO CIVIL COURT. 

See Civil Procedure Code, s. 103. 

11 C. W. N. 430 ' 


REFUND OE OVERCHARGE. 

See Railways Act. 

IL.E. 31 Bom. 534, 
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REGISTRAR, POWER OP. 

See Leave to sue. 

I. X.. R. 34 Calc. 619 

REGISTRATION ACT (III OP 1877). 

s. 17 — 

— Registration — Division of a mortgage into two 
to escape registration . — Eeld, that there is nothing 
an the Registration Act to render illegal the division 
of what was apparently one mortgage transaction re- 
lative to a loan of 31198 into two mortgages of even 
'date each for R99. Ramji Mal v Chhote Lal 
(1906) . . . . I. L. R. 29 AIL 50 

s. 49— 

See Exchange. . 11 C. W. N. 342 

ss. 76, 77- 

See Registration, Suit tor. 

I. L. R. 29 All. 284 

REGISTRATION, SUIT POR 

— Indian Registration Act (III of 1877), ss. 76 
and 77 — Registration — Suit to compel registration 
— Grounds of such suit . — Where a Registrar refused 
-to register a document presented to him upon the 
grounds that there was not sufficient proof that the 
document was executed by the authority of the alleged 
-executant and that there was undue and unexplained 
-delay in presenting the document for registration, it 
was held that a suit would lie under s. 77 of the 
Indian Registration Act, 1877, to compel regis- 
tration. Eeld, also, that in a suit under s. 77 of 
"the Registration Act, the Court is only concerned 
with the genuineness of the document sought to be 
registered and not with its validity. Kudrathi 
J&egum v. X dgib-un~nissa, I L . JR. 25 Calc. 93 , and 
Raj LaTchi Ghose v. Dehendra Chandra JMJajum - 
»dar, I. L. JR. 24 Calc. 668, referred to. Kanhaya 
Lal v. Sabdar Singh (1907). 

I. X. R. 29 All. 284 

REGULATIONS. 

1793 — XXVII — 

See Market. . I. X. R. 29 All. 740 

1822— VII — 

See Market. . I. X. R. 29 All. 740 

1827 -XXVII, s. 5— 

See Presidency Small Cause Courts 
Act. • . I, X. R, 31 Bom, 138 

1828— VII — 

See Madras Revenue Recovery "Act, 

s. 59, . . I. X. R. 30 Mad. 367 

1882— VII, s. 9- 

See Hindu Law. X X. R. 29 AIL 487 


RELATIONSHIP. 

statements as to— 

See Evidence, Admissibility of. 

I. X. R. 34 Calc. 1059 


RELEASE. 

general words of — 

See Partnebship, Account op. 

11 C. W. N. 776 


RELIGIOUS ENDOWMENTS ACT (XX 
OP 1863). 

ss. 5, 18 — 

See Endowment. I. X. R. 34 Calc. 587 
s. 18— 

— Appeal — Order granting leave to sue — 
“ Decree "■ — Civil Procedure Code (Act XIV of 
1882), s. 2. — No appeal lies from an order made by 
the District Judge under s. 18 of Act XX of 1863 
granting leave to bring a suit for tbe purpose of 
having the accounts taken of a religious endowment. 
Such an order is not a “ decree 99 within the meaning 
of s. 2 of the Code of Civil Procedure. Kazem Ali 
v. Azim Ali Khan, I. L. R. 18 Calc . 382, referred 
to. Mozapper Ali v. Hedayet Hosain. 1907. 

I. X. R. 34 Calc. 584 


RELIGIOUS AND RITUAL OBSERV- 
ANCES, SUIT POR. 

See Jurisdiction op Civil Courts. 


RELIGIOUS TRUST. 

See Mahomedan Law— Endowment. 

I. L. R. 34 Calc. 118 


RELINQUISHMENT. 

See Mahomedan Law. 

of share — 

See Mahomedan Law. 

I. L. R, 31 Bom. 271 


remane. 

See Criminal Procedube Code, s. 195. 

I. L. R. 30 Mad. 311 

See Onus op Proof. 

I. X. R. 29 All. 184 

order of — 

See Appeal. . I. X. R. 29 AIL 659 ; 

11C.W.N.862 

See Res Judicata. 

I. X. R. 30 Mad. 203 

\ Possession , suit for — Civil Procedure Cod 6 

(Act XIV of 1882), ss. 561 , 566— tower Appellate 
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Court, power of, on remand.—Xhe plaintiff’s suit 
for possession of certain lands after determination of 
the boundary between two estates was partially de- 
creed by tbe Munsif. The defendant appealed, but the 
plaintiff did not appeal, nor file any objection under 
s. 561 of tbe Civil Procedure Code. The Subordinate 
Judge, on appeal, modified tbe decree in favour of 
tbe defendant. Plaintiff then appealed to the High 
Court, and tbe case was remanded for trial on a 
fresh investigation. The Subordinate J udge after 
a fresh enquiry passed a decree in favour of the 
plaintiff giving him more lands than what was given 
by tbe Court of first instance. On second appeal 
by tbe defendant *. Meld, that under the circum- 
stances, tbe Subordinate Judge bad no power to 
award to tbe plaintiff more than what be recovered 
in tbe Munsiffs Court. Bikramjit Singh v. Hossaini 
JBegam,LZ.B.S All. 643, distinguished. Agilul 

HdU „ Mr. 3 . 906 

2 .—Civil [Procedure Code, s . 578— Order for 
remand.— Where an order of remand by the lower 

Appellate Court was not strictly in accordance with 
the provisions of s, 562 Civil Procedure .Code : Held, 
that this amounted to an irregularity such as was 
covered by the provisions of s. 578, Civil Procedure 
Code. Mohesh C^under Das r. JaMruddn Mollah, 

5 C . W. N. 509 * I. L . R- 28 Calc. S24. 
Tbajlokhya Mohini Dasi v. KA1 L. P !J S ^ 
Ghose (1907) . . * 11C.WN. 380 

BENT. 

See Landlord and Tenant. 

decree for — 

See Instalments. . 11 C. W.N. 857 

suit for — 

See Landlord and Tenant. 

LL.B. 31 Bom. 159 

system of — 

See Custom; « . 11 C. W N. 703 

See Presidency Small Cause Courts 
Aot> . I. Xi. B. 31 Bom. 138 

^unchanged — 

See Landlord and Tenant. 

1. 1». K. 34 Calc. 902 


RENTAL OE LANDS. 

See Compensation. ^ ^ 

I. Xi. B. 34 Cale. 599 

renunciation oe reversionary 
RIGHTS. 

See Limitation 


REPEALED STATUTE, 

— Mamlatdars * Courts Act (Bom. Act XIX of 
1876) ,s 4 — Mamlatdars* Courts Act (Bom, Act 
II of 1906 ), s. 5 — Mamlatdars * Court — Suit for- 
possession of a house situate within a town— Xu* 
risdiction — Act of procedure. — Per CURIAM: — 
The repealed statute is, with regard to any further 
operation, as if it bad never existed. Valeceand 
v. Nan dr am \19G7) • I. L. B. 31 Bom, 545- 

REPRESENTATION, RIGHT OE. 

See Hindu Law— Partition. 

L L. R. 30 Mad. 34B 

REPRESENTATIVES. 

See Hindu Law— Debt. 

lic.w.N.ies 

—Civil Procedure Code (Act XIV of 1882), 
s, 244 — Rent-sale of occupancy holding — Ap- 
plication to set aside sale by mortgagee— Trans- 
ferable holding— Representative of judgment -r 
debtor.— k person to whom a transferable occu- 
pancy bolding was mortgaged before its sale in 
execution of a rent-decree is a representative of" 
tbe judgment-debtor within tbe meaning of s. 244, 
Civil Procedure Code, and may apply to set aside 
the sale under that section. Jshan Chunder Sirkar 
v. Beni Madhub Sirkar , I* A R- 24 Calc. 62, 
and Asaar AH v. AsaboddmWXazi, 9 C. TV. JV". 
134, followed. Nissa Bibi «. Badha Kishobf 
Manikya ( 1906) • .HO. W. IT. SIS 

of judgment-debtor— 

See Civil Procedure Code, s. 244. 

* lie. W. N. 433- 

REPUDIATION, 

See Compromise. I. L. R. 34 Cale. 70* 


REPUTE. 

evidence of— 

See Security eor Good Behaviour. 

11 C. W.N. 41$ 

RESCUE EROM LAWFUL CUSTODY. 

See Penal Code (Act XLV op 1 860), s. 225 

I. L. B- 29 All. 575 

RESEBVED accommodation. 

See Hallway Company. 

I. L. B. 30 Mad. 417 

RESISTANCE TO EXECUTION. 

See Limitation. I. L. B*34 Calc. 491 
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1. General Cases. * 347 

2. Adjudications. . . « 349 

3. Erroneous Decision. . , . 350 

4. Orders in Execution or Decree. . 350 

5. Representative in Interest. , .351 

See Agra Tenancy Act (Locjal) II op 
1901, s. 199. . I. I*. R. 29 All. 160 

See Appeal, , I. L. R. 29 All. 730 
See Civil Procedure Code. 

I. Ii. R. 31 Bom. 527 
See Civil Procedure Code, s. 13. 

I. Ii. R. 29 All. 519 
See Contract Act, s. 69. 

I. I«. R. 30 Mad. 461 

See Ejectment, Suitpor. 

I. Ii. R. 29 All. 601 
See Error in Law. 

I. I». R. 30 Mad. 461 
See Evidence Act. 

I. X». R. 31 Bom, 143 
See Future Maintenance, Decree pos. 

I. Ii. R. 30 Mad. 504 
See HiNfcu Law — Alienation. 

I. L. R. 29 All. 331 

See L^mbardar and Co»sharbr. 

I, L. R. 29 All. 287 

See Landlord and Tenant. 

I. I. R. 34 Calc. 922 
See Limitation Act, Sch. II Arts. 95,120 
I. L. R. 30 Mad. 402 
See Madras Pent Recovery Act, ss.4,11* 
I. L. R. 30 Mad. 510 
See Patta, Objection to 

I. L. R. 30 Mad. 499 

See Transfer op Property Act 
(IF op 1882)> s. 6 ( a ). 

I. Ij . R. 30 Mad, 255 


GENERAL CASES. 

1 — Agra Tenancy Act ( Local XI of 1901 ), s. 199 
— Suit for ejectment in Revenue Court — Omission 
on part of defendant to plead title in himself— 
Res judicata.— In a suit for ejectment under Act 
No. II of 1901 the defendants did not plead their 
own title to the plot in suit, and in fact did 
not oppose the suit for ejectment. Held that a 
subsequent suit "brought in a Civil Court by the 
then defendants for proprietary possession of the 
same plot was barred by the principle of res judi - 
vat a. Rani Kishori v. Raja Ram , Weekly 
Notes, 1904 , 109 ; Ashrafun-nissa v. AH Ahmad 
Weekly Notes, 1904 > 141 , and Jnayat Ah 

Khan v. Murad Ali Khan, I. L. R. $1 All. 
£60, distinguished, Salig Rule y. Reohi Rule] 


RES JUDICATA — continued . 

Weekly Notes , 1907 , 7, and Beni Bande v. 
Raja Kausal Kishore Rrasad Mai Bahadur, I. 
L. R. 29 AH. 160 , referred to. " Gokul Mandar 
v. Budmanund Singh , I. L. R. 29 Calc. 707, 
discussed. Bihar r v. Sheobalak (1907). 

I. It. R. 29 All. 601 

2. ~ Bengal Tenancy Act, ss. 107, 109, 109 A, 
192 — Settlement of rent, objection to. — Where 
a tenant in his appeal before the Special 
Judge against an order for the settlement of rent 
purporting to have been made under s. 192 of the 
Bengal Tenancy Act did no,t tale the objection that 
the settlement of rent was made contrary to the pro- 
visions of that section and without jurisdiction, and 
the decision of the Settlement Officer was affirmed 
by the Special Judge : Held, that the matter was 
res judicata and could not be reopened in the Civil 
Court owing to the operation of ss, 107^ 103 and 
109 A of the Bengal Tenancy Act. Mohim: Chandra 
Bay v. Kalitara Debya (1906). 

11 C. W. TT. 939 

3. — Civil Procedure Code (Act XIV of 1892), 

ss. IS, 562 — Decision disallowing permanent 
tenure , no res judicata in a subsequent suit to 
receive allowance — Adimagavana, nature of — 
Grant of allowance, presumption of— No remand 
ichen suit not determined on a preliminary point— 
Suit bt / A to recover adimagavana allowance from 
B. In a previous suit by B against A for redeeming 
land, A had set up an irredeemable adimayavana 
tenure in the land, which contention was overruled 
and a decree for redemption was made. The Court 
of first instance held that the suit was barred by 
res judicata, that the right to adimayavana 
allowance was not proved, and dismissed the suit. 
The lower Appellate Court reversed the judgment 
on both the points and remanded the suit for retrial. 
Held by the High Court on appeal, that the 
decision in the previous suit disallowing the 'tenure 
was no bar under s. 13 of the Code of Civil Proce- 
dure to the present suit for the allowance. The 
word adimayavana when applied to a tenure of 
land, imports a permanent tenure, but it may be 
used with reference to an allowance of money or 
grain rent charged on the land, and in that case 
it will not imply any tenure in favour of the gran- 
tee, hut only an allowance. The fact that an allow- 
ance had been received out of certain lands for a 
long period from several successive owners, is proof 
of a grant of perpetual allowance charged on such 
land. Vythilmgam Rillay v. Kuthirevatath 
Nair, X, L. R. 29 Mad. 501 , referred to and 
followed. Held, further, that the decision of the 
Munsif on the right of he plaintiff to the perpetual 
allowance was not a decision on a preliminary 
point and the lower Appellate Court ought not to 
have remanded the suit under s. 562 of the Code 
of Civil Procedure, Man a Vikrama v. Gofalan 
Nair (1906) . . X, Xi. R. 80 Mad. 203 

4. — Redemption of mortgage , suit for '—Civil 
Procedure Code , s. 13 — Hindu law — Joint Hindu 
family — Nature of son* s title, — Held, that the dis- 
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missal of a suit for redemption of a mortgage of 
joint family property brought; by the father in a 
joint Hindu family alone, would not be a bar to a 
subsequent suit for redemption by the sons* inas- 
much as the sons’, title was not through their father, 
but was separate and indepedent. Ram Naram v. 
Bisheshar Brasad , I. L. R. 10 AU 411, referred 
to. Sundae Lal v. Chhitab Mal (1906), 

X L. B. 29 All. 1 

5. — Res judicata — Civil Procedure Code (Act 
XIV of 1882), s. IS, Bxpl. Ix — Suit for redemp- 
tion —Transfer of Property Act (IV of 1882), ss. 
89 and 92 - Valid tender— Subsequent suit for re- 
covery of damages on account of wrongful deten- 
tion of the property by the mortgagee. — A exe- 
cuted a usufructuary mortgage in favour of B, and 
undertook to redeem the mortgage on a certain 
date.. On the day fixed for repayment A made a 
valid tender of what was due on the mortgage, and 
'the tender was improperly refused by B. A suit 
was brought for redemption by A, which was de- 
creed on condition of payment within 6 months of 
what was due on the date of tender. The amount 
was deposited in Court, and A was put in possession 
of the property. Subsequently A brought a suit 
for recovery of damages on account of wrongful 
detention of the property by B , between the date 
of tender and the date of delivery of possession. The 
defence was that the suit was barred by res judicata. 
IP eld, that inasmuch as the claim now set up might 
and ought to have been pnt forward in the ledemp- 
tion suit, and the mortgageemight and ought to have 
been called upon to account for the profits, which 
he has received from the mortgaged premises up to 
the date fixed in the redemption decree, the sub- 
sequent action for recovery of damages was barred. 
Satvababi Behaba v. Hababati (1907). 

X. 34 Calc. 223 

2. ADJUDICATIONS. 

6. — Res judicata — Suit to set aside a decree on 

the ground of fraud — Sole question raised mthe 
suit already decided in pi oceedings under s. 108 
of the Code of Civil Procedure — In a suit to 
set aside a decree as having been obtained against 
the plaintiff by fraud, substantially the only ground 
relied upon was that the suit had been improperly 
instituted against the plaintiff as of full age when 
in fact he was a minor. This had been decided 
against the plaintiff in earlier proceedings between 
the parties under s 108 of the Code of Civil 
■Procedure, j Reid, that the suit was not maintain- 
able. Puran Chand v. Sheodat Rai, 1. L. R. 
29 All. 213 , followed. Khagendra Nath Mahata 
v.Pran Nath Roy, I. L. R 29 Calc , 395, dis- 
tinguished. Niadab Mae v. Kaunas Husain* 
(1907) . . . . X X«. B. 29 All. 008 

7. — Civil Procedure Code ( Act XIV of 1882), 
s. 13 —Collector’s decision under s. 13 of Act III 
of 1895 not questionable in subsequent suit in Civil 
Courts. — Under s. 13 of Act III of 1895, the Col- 
lector has jurisdiction to determine whether lands 


BES JUDICATA — continued. 

are the emoluments of an office or not, and the 
parties to the proceeding are debarred by s. 13 of 
the Civil Procedure Code and the general principles 
of res judicata from re-agitating the same question 
subsequently in a Civil Court Balijepalli 
Seshaxya v. Balijepaiu Subbatya (1906). 

XL. B. 30 Mad 320 

8 . — Decision in previous suit binding as res 

judicata between the co-defendants if the matter 
m issue m the subsequent suit actively contested 
at ' previous trial — A decision in a previous suit on 
a matter raised and actively contested between 
co-defendants in such suit will operate as res judi- 
cata in a subsequent suit in which such co-defen- 
dants are arranged as plaintiff and defendant. 
Kandiyil Cheriya Chanda v. The Zamorin of 
Calicut, J. Z. R. 29 Mad 515 , followed. The 
fact that the defendant in the previous suit had 
no right of appealing against the decision because 
the suit was dismissed, will not affect he operation 
of the bar, when such defendant having the right 
to be joined as a plaintiff chose to contest the suit 
as a co-defendant The Pull Peach decision iu 
Somasundara Mudah v. Kulandai Vela Pillai , 
J. L. R 28 Mad. 457, is not in conflict with 
Kandiyil Cheriya Chanda v. The Zamorin of 
Calicut, 1 . L. R. 29 Mad 515 . Where a deci- 
sion dismissing a suit is in fact wholly against the 
defendant, such defendant can appeal against it. 
Krishna Chandra v. Mohesh Chandra Saha, 
9 C. TV. N 584, approved. Yusuf Sahib v. 
Dubgi (1907) . . . X L. B. 30 Mad. 447 

9. — Res judicata— Adjudications — Decision of 
Court under Land Acquisition Act (I of 1894 ) — 
Apportionment of compensation —Property held 
under the same title. — A decision of the Court with 
respect to the apportionment of compensation money 
under the Land Acquisition Act should not be treated 
as res judicata affecting other parts of the claimants 
property held under the same} title. Nobodeep 
Chunder Chowclhry v, Broj endro *Lall Roy, !• Z. R* 
7 Calc . 406, and Mahadevi v. Neelamani, I. Z. R. 
20 Mad 269 , referred to. Ram Chunder Singh v. 
Madho Kuman,I. L. R. 12 Calc. 434, distinguished. 
Dibg-aj Deo v. Kali Ckaba^Singku (1907). 

I. It. R. 34 Gale. 466 

3. ERRONEOUS DECISION. 

10. — Res judicata — Erroneous decision upon a 
point of laio.—ku erroneous decision upon a point 
of law may yet, as between the parties to it hut no 
further, be a sufficient res judicata to preclude them 
from re-agitating it. Wauia^* v. Habi (1903). 

I. L. B. 31 Bom. 128 

4, ORDERS IN EXECUTION OP DECREE. 

11 . — Civil Procedure Code, s. 13 — Bxecution 
proceeding '-Order permitting withdrawal of exe- 
cution upon condition— Condition illegal and not 
bearing on any issue raised between parties— Sub* 
sequent application for execution-** Right of decree • 
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holder to disregard condition,-- Where a decree- 
holder having pnt np certain properties of the judg- 
ment- debtor to sale in execution of his decree, hid 
Rs. 600 for it, hut failed to deposit the earnest 
money and then applied to withdraw the execution ; 
and the Court being of opinion that this was a dodge 
to avoid paying the earnest money, allowed the 
application, hut subject to the condition that the 
same properties should he put up for sale first at the 
next application for execution and the decree-holder 
must hid R600 for it : Meld, that the Court had 
no power to make such an order and it was not 
binding on the decree-holder so as to preclude him 
from proceeding to execute the decree against the 
other properties of the judgment-debtor. The order 
did not operate as res judicata. Mungul Prosad 
Dichit v, Grija Kant Lahim, L, E. 8 I, A . 128 : 
I. LE. 8 Calc. 51, distinguished. Jnanada Sun- 
I>A.BI CHOWDHUBANI V. NOEUXESSWAB ROY 

Chowdhuby (1906) . . 11. C. W. 3ST. 236 


RESTITUTION OP CONJUGAL 
RIGHTS — cont inued . 

Broach — Custom. — The plaintiff, an excommuni- 
cated member of the Mussalman Kharwa community 
of Broach, sued his wife (defendant No. 1) for 
restitution of conjugal rights. At the time of their 
marriage, the parties were members of the caste ; 
hut subsequently the plaintiff was excommunicated 
from his caste. The defendant contended that she 
should not he compelled by the Court to go and 
live with him as his wife before the plaintiff was 
re-admitted into the caste. Held, upholding the 
contention, that at the time of marriage she was 
not only a Mahomedan by faith but also a member 
of the Kharwa community : occupying that status, 
she married the plaintiff. It was, therefore, of the 
essence of the marriage contract that they married 
because they were members of that particular 
community and they must he regarded as having 
entered into the marital relation on the basis o£ » 
that status. Bai Jina v. Kharwa Jina (1907) 

I, Xi. R. 31 Bom. 306* 


6. REPRESENTATIVE IN INTEREST. 

12. — Ees judicata — Representative in interest 
—Purchaser at a sale for arrears of revenue — 
Persons claiming under paramount title.— The 
purchaser of an entire estate at a sale for arrears 
of revenue does not claim title through the default- 
ing proprietor but claims under a paramount title, 
and a decree against tbe latter cannot constitute res 
judicata as against him. Moonshee Buzlool 
Eahman v. Pran Dhun Putt, 8 W. E. 222, and 
Eadha Golind Koer v Eahhal Das MuTcherji, 

I. L . E. 12 Calc . 82, followed BoyJcuntonath 
Chatterjee v Ameeroonissa Khatoon , 2 W. E.191, 
and Tara Pershad Mutter v. Earn Nursingh Mitter , 
14 W. E. 283, referred to Gadadhab Bose v . 
Radha Chaba n Poddab (1907). 

I. L. E. 34 Calc. 868 


RESPONDENT. 

death of, pending appeal— 

See Limitation. 

I. L. R. 34 Calc. 1020 


RESTITUTION OP CONJUGAL 
RIGHTS. 

Col. 


2. JURISDICTION OE COURTS. 

2. — Restitution of conjugal rights — Appeal — 
Jurisdiction — Valuation of suit — Suits Valuation 
Act (VII of 1887 J, ss. 11, 21 — Jurisdiction of 
Munsifs — Civil Courts Act (XII of 1887), ss. 18 >* 
19, 21 — Practice . — An appeal from a decree in a 
suit for restitution of conjugal rights, valued at 
less than 1,000 rupees and instituted in the Court 
of a Subordinate Judge without any objection by 
tbe defendant, lies to the District Court and not 
to the High Court. The plaintiff in a suit for 
restitution of conjugal rights is the proper person 
to value his suit; hut if from improper motives 
he undervalues or overvalues it the Court must 
decide what should he the proper value. The 
decision in Alclemannessa Bill v. Mahomed 
Hatem, J. L.E.31 Calc. 849, as to the jurisdiction 
of a Ad unsif to entertain such a suit, is an oliter 
dictum. Zair Husain Khan v. Khurshed Jan , 
I. L. E. 28 All. 545, referred to. Golam Eahman 
v. JTatima Bill, I. I. E. 13 Calc, 232, and Mowla 
Hewaz v. Sajidunmssa Bibi, I. L. E. 18 Calc . 
878, discussed and distinguished. Jan Mahomed* 
Mandat v. Mashab Bibi (1907). 

I. L, R. 34 Calc. 352, 

3. LEGAL CRUELTY., 


1. Excommunication. .... 351 

2. Jurisdiction oe Couets. . a 352 

3. Ligax Cbuexty 352 

See Hindu Law— Husband and Wits. 
See Mahomedan Law. 

1 EXCOMMUNICATION. 

X,— Restitution of conjugal rights — Husband 
and wife — Suit ly an excommunicated member of 
a caste— Mussalman Kharwa Community of 


3 , — Eestitution of conjugal rights — Hindu* 
Daw — Husband and Wife — Cruelty — Matrimonial 
offence — Safety of wife in peril. — Per Harington, 
j , — It would not be safe to say that whatever is a, 
defence to an action for restitution of conjugal 
rights in the case of a European would also be in 
every case a defence in the case of a Hindu, hut 
tbe Court is not bound, in tbe case of Europeans 
and Indians alike, to order a wife to return to her 
husband if there is reasonable ground for apprehend- 
ing that a return to that husband will imperil her 
safety. JBer Mookebjee, J. The conduct of a 
Hindu husband, who brings a low caste woman 
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DESTITUTION OP CONJUGAL 

RIGHTS — concluded . 

as his mistress in the house to live with him as a 
member of the family, and expels his wife and son 
from the family residence, amounts fco cruelty within 
the meaning 1 of the law, which justifies the wife 
to live separate from her husband and deprives 
the husband of his right to a decree for restitution 
of conjugal rights. The husband would not be 
entitled to succeed even if his conduct did not 
amount to cruelty but constituted a grave matrimo- 
nial offence. Dular Koer v. Dwarka Nath 
Kisser (1905) . . I. L. R. 34 Calc. 971 

4 . — Mahomedan law — Suit for restitution of 
conjugal rights— Legal cruelty — Other misconduct 
of the plaintiff pleaded as a defence to the suit — 
In a suit for restitution of conjugal rights, the 
parties being Hahomedans, if the defendant raises 
a plea of legal cruelty, the facts to be proved to 
establish such a plea are similar to those which 
must be proved to establish a similar plea under 
the English law. Moonshee Buzloor JRuheem v. 
Shumsoonmssa Begum, 11 Moo, 1. A. 551, referred 
to. But in a suit for restitution brought by the hus- 
band, misconduct of the plaintiff falling short of 
legal cruelty may be a ground for the Court refusing 
relief. Thus where the plaintiff apparently only 
brought his suit on account*of his wife having filed 
another suit against the plaintiff’s father, and in 
his plaint accused his wife of immotality of the 
most serious hind, a charge which he totally failed 
to substantiate, it was held that the Couit would be 
justified in refusing him relief. Mackenzie v. 
Mackenzie > [1805] A. C. 384, referred to. On the 
general facts of the case also it w T as found that 
the defendant had reasonable grounds for believing 
that her health and safety would be endangered 
if she returned to her husband’s house, which was 
situated in a native State. Husaini Beg-Am v . 
Muhammad Rustam Ali Khan (1907). 

I. L. R. 29 ALL 222 


RESTITUTION OP PROPERTY. 

See Civil Procedure Code, ss. 244, 583. 

I. L. R. 29 All. 348 


RESTRAINT ON ANTICIPATION. 

See Married Woman, Property oe. 

I. L. R. 30 Mad. 378 


RESULTING TRUST. 

See Trusts Act. 

I. L. R. 31 Bom. 222 


RESUMPTION. 

See Chauxidari Chakran Lands. 

I. L. R. 34 Calc. 109, 564 


REVENUE. 

— Revenue Recovery Act II of 1S64, s. 35 

Applies only ichere party paying is tenant , mort- 
gagor, or incumbrancer — Unregistered owner not 
hound to pay the revenue.— The revenue due on land 
owmed by one who is not the registered holder is not 
money which such owner is bound to pay under the 
Revenue Recovery Act, though it may be to his 
interest to do so and the registered holder voluntarily 
paying such revenue cannot recover it under s. 69 of 
the Contract Act. Neither t can he recover it under 
s. 65 of the Revenue Recovery Act unless he is a 
tenant, ^ mortgagor or incumbrancer of such land. 
Boja Sellappa Reddy v, Vbidhachaxa Reddy 
( i90 9 .... I. L. R, 30 Mad. 35 

REVENUE SALE. 

See Landlord and Tenant. 

I. L. R. 34 Calc. 57 

REVENUE SALE LAW. 

—Revenue Sale Law ( Act XI of 1859 ), s . 54- 
Separate accounts— Sale of a share of revenue- 
paying estate m possession of Mindu lady, as 
female heir— What interest passes ~ Reversionary 
interest, if an incumbrance . — When a share in a 
revenue-paying estate in respect of which a separate 
account had been opened was inherited by a Hindu 
lady from her father and was then sold for default in 
paying Government revenue : Meld, that the com- 
plete owner’s interest and not merely a life-estate in 
the share passed to the purchaser. The interest of a 
reversionary heir is not an incumbrance within the 
meaning of s. 54 of Act XI of 1859. BanalAta 
Dasi v. Monmotha Nath Goswami (1907). 

1IC.W.N.821 

REVERSIONER. 

See Adverse Possession. 

I. L. R. 30 Mad. 145 

See Hindu Law. 

See Hindu Law — Widow. 

I. L. R. 34 Calc. 329 

See Specific Relief Act (I of 1877), 
s. 42 . . I. L. R. 30 Mad. 195 

gift to, by Hindu, widow— 

--Gift by widow to presumptive reversioner v 

A gilt by a Hindu widow of property, in which she 
has a widow’s estate, to the presumptive reversioner 
has not the effect of accelerating the succession of 
such reversioner, if the transfer imposes on the 
revers.oner obligations which would not have existed 
if the property had devolved ou him by inheritance. 
Srirahulu Naidu v . Ahdalammal (1906). 

I. L. R. 30 Mad. 145 

interest of— 

See Rbyrnub Salb Law. 

11 C. W. N. 821 

N 
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rights of— 

See Limitation Act, Sch. XI, Art. 127. 

I. L. R. 30 Mad. 201 

suit by— 

See Limitation Act, Sch. II, Abts. 95, 
120. . . L L. R. 30 Mad. 402 

REVIEW. 

See Aden Courts Act. 

I. L. R. 31 Bom. 335 

See Sale tor Arrears oe Revenue. 

I. L. R. 34 Calc. 677 

1. — Civil Procedure Code , ss. 622, 623, 626 and 

629 — Pemeiu of judgment — Application for review 
rejected — Revision — Small Cause Court suit. — An 
application for review of judgment in a Small 
Cause Court suit was rejected, wrongly, on the 
ground 'of a supposed deficiency in the Court-fee paid 
upon the application. Meld, that this order was 
open to revision. Pam Lai v. Patan Lai, J. L. P. 
26 All. 672, distinguished, Willis v. Jawad 
Husain (1 907) . . . I. L. R. 29 All. 468 

2. — Discovery of fresh evidence — Laches — 
— Negligence — Civil Procedure Code ( Act XIV of 
1882), ss . 628, 568. — S. 623 exacts very strict con- 
ditions, so as to prevent litigants being negligent 
and enjoins the Court to require the facts as to the 
absence of negligence to be strictly proved. Where 
the defendants on the day after judgment had been 
given against them discovered fresh evidence which 
with diligence they might under the circumstances 
have obtained before or during the trial of the suit, 
and even after such discovery delayed for two weeks 
before making an application for review of judg- 
ment : Meld, that the application was rightly dis- 
missed. Kessowji Issur v. Great Indian Pen- 
insula Railway Company (1907). 

I. L. R. 21 Bom. 381 ; L. R. 34 I. A. 115 

REVISION. 

See Civil Procedure Code. 

1. I». R. 31 Bom. 447 

See Criminal Procedure Code, s. 435. 

I. L. R. 29 All. 563 

Se* Practice. . . 11 C. W. N. 112 

See Presidency Small Cause Courts 
Act. . . I. Ii. R. 31 Bom.J.38 

— Peview of judgment , application for — Civil 
Procedure Code (Act XIV of 1882), ss. 622, 623, 
626, 629 -» Small Cause Court suit — Au application 
for review of judgment in a Small Cause Court suit 
was rejected, wrongly, on the ground of a supposed 
deficiency in the court-fee paid upon the application. 
Meld, that this order was open to revision. Pam Lai 
r. Patan Lai , I. L. P . 26 All. 672 , distinguished, 
Willis t\ Xawad Husain (1907). 

X Ii. R. 29 All. 468 


REVOCATION. 

See Will. 

of sanction— 

See Sanction eob Prosecution. 

of will — 

See Hindu Law— Will. 

I. L, R. 30 Mad- 369 

See Will. . . I. Ii. R. 29 All. 82 

RIGHT OE NON-OCCUPANCY 
RAIYAT, WHETHER HERITABLE. 

See Non- Occupancy Raiyat. 

I. Ii. R. 34 Calc. 516 

RIGHT OE OCCUPANCY. 

See Landlord and Tenant. 

See Occupancy Holding. 

I. I>. R. 34 Calc. 199 

See Service-tenure. . 11 C. W. N. 46 

RIGHTS OP PARTIES. 

See Parties. 

ascertainment of — 

See Security to keep the Peace. 

X. L. R. 34 Calc. 035 


RIGHT TO SUE. 

— Suit for rent — Pelationship of landlord and 
tenant must be shown to arise out of conti act or 
privity of estate.— Before a plaintiff can succeed in 
a suit to recover rent, he must establish relationship 
of landlord and tenant existing between himself and 
the defendant and resting either on contract or 
privity of estate. Manlappa v. Venkatesh (1906). 

I. Ii. R. 31 Bom. 159 

RIPARIAN RIGHT. 

See Security to keep the Peace. 

I. Ii. R. 34 Calc. 035 

— W ater course — Riparian proprietors — Ordi- 
nary and extraordinary use of water — Irrigation 
— Reasonable use — Injunction, mandatory and 
perpetual — Pleading— Proof. — The use of the water 
of a watercourse for purposes of irrigation is not a 
primary use so as to entitle an upper riparian pro- 
prietor to consume the whole of the water for such 
purpose, without regard to the effect such use may 
have' on proprietors lower down the watercourse. 
Meld , that the use of the water for purposes of 
irrigation was artificial or extraordinary even when 
it was found that the country was dry, rocky and 
parched, and that it was absolutely necessary that 
the lands, which were paddy lands, should he irri- 
gated from the watercourse in order to produce 
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RIPARIAN RIGHT— concluded. 

paddy. The authorities reviewed by Mookebjee, J. 
An upper riparian proprietor having erected a dam 
across the watercourse so as to cut off completely the 
supply of water to proprietors lower down, a manda- 
tory injunction was granted to compel the restora- 
tion of the watercourse to its natural form and the 
wrong-doer perpetually restrained from obstructing 
the watercourse or effacing it. Belbhabab p EB . 
shad Singh v. Sheikh Bab bat All (1906). 

11 C. W. N. 85 

ROAD CESS. 


RULING CHIEF— concluded. 

Maharaja of Jaipur. n e plaintiff obtained the 
consent of the Governor General in Council to the 
institution of the suit granted ostensibly in accord- 
anee with the provisions of s. 433 of the Code of 
Civil Procedure j hut in fact none of the' conditions 

U i*S rate< ? 1U cl * of t5ie sectlon existed: Held, 
that the suit was not maintainable. Maharaja ox 
Jaipur Lalji Sahai (1907) I. L. R, 29 AIL 379 


S 


SALE. 


See Mines. . I. L. R. 34 Calc. 257 

BOAD CESS ACT (BPNG. IX OP 1890). 

- — ss. 6, 72— 

See Mines. . I. L. R. 34 Calc. 257 

ROAD CESS DEPARTMENT. 

See Transfer oe Property Act (IV op 
1882), s. 54. I. L. B. 34 Calc. 207 

BOAD CESS RETURN. 

See Landlord and Tenant, 

11 C. W. N. 211 

ROAD AND PUBLIC WORKS CESS ACT 
(IX B. C. OP 1880). 

ss. 4, 20 (a) and (b)— 

See Landlord and Tenant. 

11 C. W. N. 211 

ROYALTY. 

See Mines. . L L. R. 34 Calc. 257 

RULES AND ORDERS OP THE HIGH 
COURT, CALCUTTA. 

515A — 

See Letters Patent, 1865, cl. 12. 

I. L. R. 34 Calc. 619 

515A, 515B — 

See Letters Patent, 1865, cl. 12. 

11 C. W. N. 663 

RULING CHIEP. 

suit against — 

- -Civil Procedure Code , *. 433 — Permission to 
sue granted in absence of the necessarg condi» 
Hons precedent — Jurisdiction — A suit for the re- 
covery of arrears of salary was brought in the 
Court of the Subordinate Judge of Agra against the 


See Certificate of Sale. 

See Fraudulent Conveyance. 

L L. R. 34 Calc, 999 
See Landlord and Tenant. 

I. L. R. 34 Calc. 298 
See Notice. . LL.R. 34 Calc. 787 
See Sale for Arrears of Pent. 

See Sale for Arrears of Bevjbnuh, 

See Sale in Execution of Decree. 

by debtor to defeat creditor— 

See Fraudulent Conveyance. 

L L. R. 34 Calc. 999 

in execution — 

See Mobtsagb . I. L. K, 31 Bom. 112 
See Occupancy Holding. 

11 C. W. N. 78 

in execution of certificate- 

See Limitation . L L. R. 34 Calc. 811 
power of— 

See Vendor and Purchaser. 

I. L. R. 31 Bom. 568 

of immoveable property in money 

decree— 

See Execution of Decree. 

I. L. R. 34 Calc. 1037 

of occupancy holding— 

See Occupancy Holding, 

I. L. R. 34 Calc. 199 

— of mortgaged property— 

See Mortgage. 

See Vendor and Purchaser. 

L L. R. 31 Bom. 568 : 
L. R. 34 L A. 179 

of property by Inferior Court, attached 

by Superior Court - 

See' Sale in Execution of Decree. 

L L. R, 34 Calc. 836 

N 2 
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SALE — concluded . 

of Property subject to a charge — 

See Transfer of Property Act (IV or 
1882), s. 88 . I. Xj. B. 29 All. 205 

of separate share — 

See Sale for Arrears of Revenue. 

I. L. B. 34 Calc. 381 

recent instances of— 

See Compensation. 

I. Xi. B. 34 Calc. 599 

of unascertained goods — 

See Contract . X, X*. B. 34 Calc. 173 

validity of— 

See Receiver, Sale by. 

11 C. W, N. 489 

SALE FOB ARREARS OP BENT. 

—Surplus sale-proceeds — Landlord' s right to 
surplus sale-proceeds — Priority between landlord 
and mortgagee — Bengal Tenancy Act ( VIII of 
1885), s. 169. -Where a tenure, which had been 
mortgaged by the tenure-holder, was sold in exe- 
cution of a decree for rent obtained by the landlord 
and the balance of the sale-proceeds, after deduct- 
ing the costs of the decree-holder and what was 
due to him under the decree, was paid into Court : •— 
Held , that under s. 169 of the Bengal Tenancy Act 
the landlord was entitled to be paid out of the sale- 
proceeds iu Court the amouut of rent due in respect 
of the tenure between the institution of the suit 
and the date of the sale, iu priority to the mortgagee. 
Prabal Chandra Mukerjee v. Jadupati Chakra- 
varti (1907) . . . I. Xj. B. 34 Calc. 724 

SALE POB ABBEABS OP BEVENUE. 

l.~Act XI of 1859, ss. 5 , 6, 7, 14, 17, 33— 
“ Tear)' current year," -meaning of— ."Estate 
under attachment by order of 'judicial authority — 
Estate under attachment or managed by a revenue 
officer — Common manager under the Bengal 
Tenancy Act , effect of appointment of — Proceed- 
ing when share of estate is not sold at auction 
sale — Declaration of sale of entire estate — Notice 
of declaration — Notification of sale — Sale of 
separate share — Specification — Suit to set aside 
sale— Certificate of sale — Bengal Act VII of 1868, 
s. 8— Irregularity in serving or posting notice, — 
The word ** year * 5 in the Revenue Sale Law 
means the official year ,* and a current year ” is the 
official year within which the different Jcists of 
revenue have to be paid. The case of an estate 
managed by a common manager appointed under the 
Bengal Tenancy Act is excluded from the operation 
of s. 5 of Act XI of 1859, nor does management 
by such common manager fall within 's. 17 of the 
Act. Non-publication of notice under s. 7 of Act 
XI of 1859 does not affect the sale. Under s. 8 of 
Bengal Act VII of 1868 after the grant of certi- 
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concluded . 

ficate the Court is precluded from going into the 
question whether notice were duly served or posted 
provided that they were issued. It is not necessary 
under s. 14 of Act XX of 1 859 to give notice to the 
co-sharers of the declaration which has to be made 
under the section calling on them to buy up the 
shares in arrears within the period of ten days. Gos - 
sain Chutturbhooj Das v. Ishri Mul, I. L. JR. 
21 Calc . 844, referred to, Bhawani Koer v AfzAL 
Hussain (1907) . . I. L. B, 34 Calc. 381 

2. — Sale for arrears of revenue — Bengal Act XI 
of 1859, s.25, as amended by s. 2 of Bengal Act 
VII of 1868 — Order setting aside a sale — JReview 
— “Final,” meaning of— Commissioner, power of. 
— The word “final” in s. 25 of Bengal Act XI 
of 1859, means at least “ not open to review.” A 
Commissioner or any Revenue Authority has no 
power to review his order annulling a sale held 
for arrears of Government revenue. Lala Pryag 
Lai v. Jai Narayan Singh, I. L. X. 22 Calc. 419, 
referred to. Baijnath Ram Goenka v. Band 
Kumar Singh (1907) . I. L. B, 34 Calc. 677 

SALE IN EXECUTION OP DECREE. 



Col. 

1. Invalid Sales. * , 

. 360 

2. Jurisdiction. . 

, 360 

3. Mortgaged Property. . 

, 361 

4. Purchasers, Title of. 

. 861 

6. Setting aside Sale. 

, 362 


See Execution of Decree. 

I. L. B. 29 AH. 190 

See Limitation Act, Sch. II, Arts. 178, 
179. . . I. L. B. 30 Mad. 209 

See Waiver . . . 11 C. W, N. 848 

1. INVALID SALES. 

1 .— Civil Procedure Code , ss. 311, 312 and 313 
— Execution of decree — Sale in execution — Objec- 
tion subsequently taken by the judgment-debtor 
that the property sold was not legally saleable 
— Estoppel.— Held, that a judgment-debtor who 
might have raised objections to a sale in execution 
of a decree against him, but who have refrained 
from doing so, and who might have appealed against 
the order for sale, has no right, after the sale has 
been carried out, to prefer an objection that the 
property sold was not legally saleable. Pam- 
chhibar Misr v. Bechu Bhagat , I. L. X. 7 All. 
641 , and Durga Char an Mandal v. Kali Prasanna 
Sarkar, I. L. X. 26 Calc, 727 , followed. Umed 
t?. Jas Ram (1907) . . L L. B, 29 AIL 612 

2. JURISDICTION. 

» 2 . — Sale in execution of decree — Sale by in * 
ferior Courts of property attached by a superior 
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SALE ITT EXECUTION OF DECREE— 

continued* 

Court — Jurisdiction — Civil Procedure Code (Act 
XIV of 1882), $s. 284, 285 . — Where the same 

property is under attachment by two Courts of 
different grades, a sale effected by the Court of lower 
grade is not a nullity. S. 285 of the Code of Civil 
Procedure is a directory section dealing with pro- 
cedure, and does not take away the jurisdiction to 
sell conferred on the Court by s. 284. Gopi ChANd 
Bothba v. Kasimtjnnissa Khatun (1907). 

X L. B. 34 Calc. 836 

3. MORTGAGED PROPERTY. 

3. — Transfer of P rope) ty Act (IV of 1882), 

ss. 67 and 99 — Sale of mortgaged property 
otherwise than under s. 67, void or voidable — 
Remedy by application or suit — Jurisdiction — 
Right of redemption — Civil Procedure Code (Act 
XIV of 1882), s 244 — Sale, confirmation of . — 
Held (by the Full Bench), that a sale held in 
contravention of the provision of s. 99 of the 
Transfer of Property Act is not a nullity but an 
irregular and voidable sale. Such a sale can be 
avoided by an application under s. 244, Civil 
Procedure Code, before or after confirmation of the 
sale on the ground that the provisions of s. 99 of 
the Transfer of Property Act have been contravened ; 
but if the application is made after confirmation the 
applicant has to prove further that owing to fraud 
or other reasons he was kept in ignorance of the 
sale proceedings and the proceedings preliminary to 
sale. Ashutosh Sikdab v. Behaei Lae Kibtunia 
(1907) .... 11 C. W. 1ST. 1011 ; 

I. X,. B. 35 Calc. 61 

4. — Simple mortgage — Purchaser at such sale 

cannot maintain suit for possession against 
purchasers of the equity of redemption subsequent 
to mortgage but prior to suit t who were not joined 
as parties. — A, who held lands in kanom tenure, 
executed a simple mortgage on them in favour of B 
and subsequently sold the properties to C. Subse- 
quent to such sale B brought a suit on his simple 
mortgage against A without making C a party, and 
obtained a decree for sale. JD became purchaser at 
the sale held in execution of a decree. In the suit 
by I) against A and C for possession of the 
properties purchased at the Court sale : Held , 
that 1) was not entitled to sue for possession, as all 
that passed to him at the sale was the right of B as 
a simple mortgagee. Hargu Lai Singh v. Colin d 
Pai 9 I. L. R. 19 All. 541, followed. Enthoxi 
Kizhakkikandy Kanaban v. Vaixath Koyxix 
Unnooxi (1907) • • X. L. B. 30 Mad. 500 

4. PURCHASERS, TITLE OR 

5. — Civil Procedure Code , s. 816 — Execution of 

decree — Decree reversed before confirmation of 

sale. —Held, that the title of an auction purchaser 
at a sale held in execution of a decree does not 

become absolute if tbe decree under which the 

•ale took place is reversed at any time before 


SALE IN EXECUTION QF DECBEE - 

concluded. 

a certificate of sale is granted to the purchaser. 
Ram Sera v . Ram Sahai (1907). 

L Ii. B. 29 All 591 

6 . — Sale in execution— Bight of person deriving 
title from a purchaser at such sale — Such person 4 5 * * * 9 * 
rights not affected by any error or fraud in 
procuring the decree— Decree passed under such 
circumstances only voidable not void . — A decree 
passed by a Court having jurisdiction over the 
subject-matter, is not void but onlv voidable when 
it is passed under a misapprehension or is brought 
about by fraudulent proceedings. The party against 
whom the decree is passed has only an equity to set 
aside the proceedings. Where property sold in exe- 
cution of such a decree is purchased by the decree- 
holder and by him sold for value to a third party 
who has no notice of any defect in the decree, the 
equitable right to set aside such decree cannot prevail 
against the rights of the subsequent purchaser for 
value without notice. A person claiming through a 
Court purchaser, is entitled to rely upon the plea 
that he is a bona fide purchaser for value without 
notice, though he cannot claim the rights of a 
stranger purchasing at Court sale. Marimuthu 
Udaiyan v. Subbaraya Pillai, 13 Mad. L. J. 231, 
followed. Sheik Ismal Rowtheb v. Rajab 
Rowtheb (1906) . .XL. B*30 Mact 295 


6. SETTIKG ASIDE SALE. 

7. — Sale, setting aside of —Execution of decree 
Sale by Collector — Application to Court by 
judgment 'debtor to set aside sale — Refusal by the 
Court — Appeal — Collector’s power — Rules 16 and 
17 of the Local Rules and Orders made under 
enactments applying to Bombay — Civil Procedure 
Code (Act XIV of 1882), ss. 320, 310A and 244.— 
Held, that s. 3 10A of the Code applies even if the 
execution proceedings be referred to tbe Collector, 
who has no power to set aside a sole under the 
provisions of the Code. There is nothing in the 
section which precludes the Court from setting aside 
the sale merely because it bad been confirmed. As 
s. 310A prescribes that tbe Court shall pass an 
order setting aside the sale whenever its provisions 
are complied with, the order refusing to set aside 
the sale reversed. Pita v . Chttnixax (1906). 

L Xi. B. 31 Bom. 207 


SAMBAXiPUB. 

See Jurisdiction oy Cmx Cotjbts. 


SANCTION FOB PROSECUTION, 

Co 

1. DISCRETION IN ©BANTING SANCTION . 363 

2. PoWEB TO GRANT SANCTION * . 363. 
S. Rbyocation oi Sanction . . 363- 
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SANCTION FOR PROSECUTION— 

continued . 

1. DISCRETION IN GRANTING SANCTION. 

I. — Criminal Procedure Code ( Act V of 1898 ) , 
s. 195— Sanction to prosecute — Delay, ground for 
refusal— 'Sanction by successor %n office, — Ap- 
plications for sanction to prosecute ought to be made 
promptly or the delay should he satisfactorily ac- 
counted for. Balwant Singh v. Umed Singh, 
ZD. R. 18 All . 203, followed. Where there 
was a delay for nearly one year in applying 
for sanction, and the delay was not accounted for : 
Held, that the application ought to have been 
refused. A Munsif has jurisdiction to grant sanction 
under s. 195, Code of Criminal Proceduie, m respect 
of an offence committed before his predecessor in 
office. Krishna Q-obinda Dutt, 9 C. W. 2V". 859, 
distinguished and doubted. Dhabamdas Kamab 
v . Sagobe Santba (1906). 11 C. "W. N. 119 


2. POWER TO GRANT SANCTION. 

2 . — Criminal Procedure Code fAct V of 1898), 
s. 195, sub-s. (1), cl. (b), s . 503 — Commission to 
examine witness — Commissioner's power to grant 
sanction for the prosecution of a witness examined 
by him — <f Court'' — During the pendency of a 
Sessions case a witness was examined on commission 
under s, 503, Criminal Procedure Code. Subsequently 
the Deputy Magistrate who examined the witness 
on commission, being . applied to, granted sanction 
for the prosecution of the witness under s. 193, 
Indian Penal Code. Held, that the proper authority 
to grant sanction for the prosecution of the witness 
was the Sessions Court and not the Deputy Magis- 
trate, who acted only as Commissioner. Although 
a Commissioner for the examination of a witness 
under s. 503, Criminal Procedure Code, may be a 
Court within the meaning of that section for the 
purpose of issuing process against the witness and 
for recording his evidence, still it is not a 4 Court 9 
within the meaning of s. 195, sub-s. (1), cl. ( b ). 
The word 44 Court 99 in s. 195, sub-s. (1), cl. (. b ), 
Criminal Procedure Code, must mean the Court whose 
duty it is to consider evidence and to decide whether 
it is true or false. Saabxjt Ali Khan v. Empebob 
(1907) . . . . . 11 O. W. N. 809 

8. REVOCATION OF SANCTION. 

8 . — Sanction for prosecution — Revocation of 
the sanction— Appeal , pendency of — Prejudice 
to appellant —Doubtful prosecution— Criminal 
Procedure Code ( Act V of 1898), s. 195— 
Practice . — Where the prosecution of a person for 
giving false evidence, forgery, and using as genuine 
a forged document in a suit, pending an appeal from 
the judgment passed therein, would delay and 
possibly defeat the appeal, and where the lower 
Appellate Court had declared that the evidence on 
which it was proposed to proceed was unsatisfactory 
to a great extent : Meld, that it was neither 
necessary nor desirable to grant sanction in such 
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a case pending the appeal, but that the proper course 
would he to await the conclusion of the litigation 
and then to move the higher Courts to take action, 
if necessary, in the ends of public justice ; and that 
the present sanction should, therefore, he; revoked. 
In re Shri Nana Maharaj , Z L . R. 16 Pom . 729 ; 
In re Devji valad Bhabani, Z L* R . 18 Bom . &81 j 
Rex v. Ashburn , 8 C. Sf P* 60, and In re 

Muthuhudam Pillai , ZD. R. 26 Mad . 190 , 
referred to. In the matter of the petition of 
Ramprashad Hazra, B. L. R. Sup. 426, distin- 
guished. J add Lae Sahu v. Lowis (1907). 

I. I* R. 34 Calc. 843 

4. — Criminal Procedure Code ( Act V of 1898), 
s. 195 , els. (4) and (6) — Sanction for prosecution 
by Munsif affirmed by District Judge — High 
Court's power to interfere — Requisites of a valid 
sanction — Questions of guilt to be gone into . — 
Where sanction to prosecute a person given 
under s 195, Code of Criminal Procedure, was 
couched in such general terms that it was 
impossible to say exactly what offences were 
imputed to him and in connection with what deeds he 
was charged with having committed them : Held, 
that the sanction was illegal and ought to he 
set aside. Sanction to institute criminal proceedings 
should be in express terms and should strictly 
comply with the provisions of the law. It is not 
a sufficient compliance with the law, if the neces- 
sary elements have to he gathered from the Court's 
judgment by implication. No sanction should be 
granted unless the Court has made up its mind that 
the accused has committed the offences for which he 
is to he piosecuted. That question ought not to he 
left over for consideration at the trial. Where 
sanction to prosecute given by a Munsif was con- 
firmed on appeal by the District Judge : Held, 
that the High Court has authority to interfere 
under s. 195, cl. (6), Code of Criminal Procedure. 
Habibhb Rahman v. Munshi Khodabdx| (1906). 

II C. W. N. 195 

5. — Criminal Procedure Code, s. 195 (6 ) — 
Refusal of sanction. —The revocation by the Ap- 
pellate Court of a sanction given by "'the Court of 
First Instance, is a refusal of sanction within the 
meaning of sub-s. (6), and an appeal lies therefrom 
to the High Court as well as in cases where the 
sanction refused by the Court of First Instance is 
granted by the Appellate Court. Palaniappa Cketti 
v. Annamalai Chetti, I. L. R. 27 Mad. 223, ap- 
proved. An order revoking a sanction is a refusal of 
a sanction just as an order confirming a sanction is 
an order giving a sanction. Mdthdswami Mddaei 
v. Veeni Chetti (1907). I. D. R. 30 Mad. 382 

SEA CUSTOMS ACT (VIII OF 1878). 

ss. 18, 1— m 

See Detention oe Goods. 

I. Ij. R. 84 Calc. 511 
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8EARCH BY POLICE. 

See Public Officer. 

1. L. R. 29 All. 56 7 

SECOND ADOPTION, VALIDITY OF. 

See Hindu Law— Adoption. 

II C. W. N. 12 

SECOND APPEAL. 

See Contribution, Suit for 

I. L. R. 30 Mad. 212 

See Jurisdiction. 

I L R. 34 Calc. 853 

- — power of High Court in — 

See Landlord and Tenant. 

I. L. R. 34 Calc. 718 

1. — Civil Procedure Code , s. 584 — Second 
appeal — Exclusion of evidence 3 an error oflaio 
— Ciml Procedure Code ( Act XIV of 1882J,s. 
584 — Where in a rent suit, the Court of first appeal 
•found as a 1 act that a certain amount was payable 
by the tenant as rent . Held, that the High Court 
•on second appeal can set aside the finding when the 
'Court of first appeal wrongly excluded the settlement 
proceedings from its consideration and disregarded 
the evidence of road-cess returns filed by the tenants, 
-and thereby . committed errors of law. Mohim 
CSandra Rot v. Kali Tara Debta (1907). 

11 C. W. N. 1028 

2. — Civil Procedure Code , s. 584 — Finding of 
facts— In a second appeal the High Court can 
interfere where there is no evidence to justify the 
•finding of fact arrived at by the lower 
Appellate Court. Peary Mohan Mueerjee v. 
Joti Kumar Mueerjee (1906). 11 C. *W. N. 83 

3. —Limitation — limitation Act (XV of 1877), 

Sch. II. Art. 179 — Where second appeal preferred, 
time runs from date of order finally disposing 
of such appeal . — Where a second appeal is pre- 
ferred and an order is made by the Court to which 
the appeal is preferred which has the effect of finally 
disposing of the appeal, time runs from the date of 
jsuch order ; and it makes no difference that such 
second appeal was withdrawn by the appellant. 
Patloji v. Ganu , J. L. 12. 15 Pom. 370, dissented 
from. Abdul Pahtman v. Maiden Saiba, J. L. 
X, 22 Pom. 506 , dissented from Peria Kovil 
Ramanuja Periya Jeeyangar v. Laehshmi Doss 
^(1906) . . . . L L. R. 30 Mad. 1 

4. — Where in a second appeal the question was 
whether certain lands appertained to plaintiff’s 
tenure : Held, that a finding of the lower Appellate 
Court thereon which amounted merely to an ex- 
pression of opinion could not be accepted as a 
finding displacing the finding of the First Court 
and, further, that the lower Appellate Court had 
-erred in law in disregarding certain evidence without 
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giving sufficient reasons for rejecting it. Trai- 
loeya Mobjni Dasi v. Kali Prosanna Ghosb 
(1907) 11 C.W. N. 380 

5. — Civil Procedure Code (Act XIV of 18S2J> 

s. 586 In suits for contribution no second appeal 
will lie under s. 5S6 of the Code of Civil Procedure 
if the subject-matter of the suit is less than 
R5G0 In determining whether second appeals lie 
in such cases in execution proceedings, the amount of 
subject-matter of the suit and not the amount sought 
to be recovered in execution must he taken into con- 
sideration. Mayula Ammal v. Mavula Maracoir 
(1906) . . , . L L. R. 30 Mad. 212 

6. - Deaee — Execution — Stay of execution on 
famishing security — Execution against surety — 
Surety’s liability —Civil Procedure Code (Act 
XIV of 1882), s. 253 . — The execution of a decree 
passed in plaintiff’s favour was stayed pending appeal 
by the defendant on his furnishing security. After- 
wards the plaintiff having proceeded in execution 
against the defendant and the surety, the Court 
allowed the plaintiff s claim against the surety. In a 
subsequent execution proceedmg the plaintiff having 
presented a darkhast for further execution against the 
surety, the Court passed an order allowing the claim. 
The order was confirmed in appeal. On second appeal 
by the surety : Held, dismissing the second appeal, 
that it was not open to the surety to re-open the 
question as to his liability, he having accepted the 
finding as to his liability in the prior execution 
proceeding and having abandoned the point in the 
lower Appellate Court in the present proceeding. 
Waman v. Hari (1906) . L L. R. 31 Bom. 128 

abatement of— 

- 7 # — Substitution of parties in second appeal — 
Limitation Act (XV of 1877 J , Sch. II, Art . 
175 C . — Where one of the plaintiffs respondents in 
a second appeal against a decree for rent passed in 
their favour had died and no application was made 
to bring in his heirs within the period allowed by 
Art. 175C, Sch. II of the Limitation Act : — Held, 
that the appeal had abated so far as the deceased 
respondent was concerned, but that the appellants 
were entitled to go on with the appeal as against the 
other respondents. Chandarsang Versabhai v. 
Khimabhai Paghabhai , I. L. E. 22 Pom. 718, 
referred to. TJpendra Kumar Chaeratarti <?. 
Sham Lal Mandal (1907). 

LL.R. 34 Calc. 1020 


SECOND MORTGAGEE, LIEN OF. 

See Mortgage. . 11 C. *W. N. 284 


SECONDARY EVIDENCE 

See Evidence. . I. L. R. 34 Calc. 293 

See Parol Evidence.' 

I. L. R 30 Mad. 386 
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SECURITY FOB GOOD BEHAVIOUR. 

See Criminal Procedure Code, s. 110. 

1. — Criminal Procedure Code (Act V of 1898), 
s. 110 — Previous acquittal for dacoity — Proceeding 
to bind down on failure of 'prosecution, if legal. 

— Where a person has been tiied for dacoity and 
acquitted, he ought not to be proceeded against under 
s. 110, Code of Criminal Procedure, on matters de- 
posed to and disbelieved at the trial for dacoity. A 
person acquitted of dacoity cannot be bound over 
under s. 1 10, Code of Criminal Procedure, on the 
evidence merely of persons stating that they began 
to suspect him since the dacoity case. Kismat 
Aeanda v. Emperor. (1106) . 11 C. W. H. 129 

2. — Criminal Procedure Code (Act V of 1898), 
s. 110 — Proceeding to bind down for good beha - 
viour upon failure of prosecution for offences 
under ss. 380, 412 and 457, Penal Code (Act 
XLV of 1860) — Evidence of repute,— Proceedings 
under s. 110, Code of Criminal Procedure, ought 
not to he instituted with a view to bind down persons 
on an indefinite charge, after prosecutions against 
them on definite charges under the Penal Code have 
failed. Persons onght not to be bound down under 
s. 110, Code of Criminal Procedure, upon the mere 

, statements of witnesses that they suspect or are under 
the impression that the persons proceeded against are 
thieves or dacoits, when no fact is mentioned to 
indicate that there was sufficient reason for their 
suspicion or impression. "Alep Pramanik v. King- 
Emperor (1906) . . . 11 C. W. N, 413 

3 — Criminal Procedure Code (Act V of 1898), 
». 110, els. (d) and (f) — General repute, evidence 
of, admissibility of — Evidence if must be of neigh- 
bours — Evidence of misconduct committed long 
ago, value of — Joinder of charges in a proceeding 
under s. 110 — S. 257 (1), Criminal Procedure 
Code, sufficient compliance with. — In s. 110, cl. 
(/), Criminal Procedure Code, a man of desperate 
and dangerous character means a man who has a 
reckless disregard of the safety of the person or the 
property of his neighbours, and under that clause 
evidence of general repute is not admissible in evi- 
dence. Evidence of acts of extortion committed by a 
person, unless those acts were accompanied by acts 
causing danger to the person and properties of other 
persons,, is not sufficient to bring his case within cl. 
(/) of s. 110, Criminal Procedure Code. The law 
as to the joinder of charges against a person accused 
of definite offences has no application to an inquiry 
under s. 110, cl. (d). Subramama Agger v. King- 
Emperor, I. X. R. 25 Mad. 61, referred to 
and distinguished. On an enquiry whether the de- 
fendant is a habitual offender, evidence of acts of 
misconduct committed by him years ago is admissible 
in evidence as indicating the formation of the habit, 
but such evidence unless supplemented by evidence 
of misconduct committed by the defendant within a 
year or sb before the institution of the proceeding 
under s. 110, Criminal Procedure Code, cannot 
justify the making of the order under s. 118, Cri- 
minal Procedure Code, When the persons against 
whom proceeding nnder s. 110, Criminal Procedure 


SECURITY FOB GOOD BEHAVIOUR— 

concluded. 

Code, is instituted for being a habitual offender is a 
well-known resident of a city, his fellow citizens 
though not living in his immediate neighbourhood 
are competent -witnesses to prove his general repute. 

It is a sufficient compliance with the requirements of 
s. 257 (1), Criminal Procedure Code, if a Magistrate- 
while rejecting an application for summoning further 
defence witness states facts which have led him 
irresistibly to the conclusion that the application was 
for no other purpose than that of vexation or delay 
or defeating the ends of justice, although he does not 
say expressly that the application was for that pur- 
pose. Wahid Ali Khan v. The Emperor (1907). 

11 C. W. H. 789 

SECURITY TO KEEP THE PEACE. 

See Criminal Procedure Code (Act V 
oe 1898), ss. 106, 107. 

See Criminal Procedure Code (Act V 
oe 181 8), s. 125 . I. L. B. 34 Calc. 1 

See Unlawful Assembly. 

11 C. W. 1ST. 178* 

1 , — Criminal Procedure Code, s. 106— ■ Sentence, 
enhancement on appeal — Maintaining a sentences 
in its entirety though acquitting on some of 
several charges is enhancement — Appellate Court 
cannot make an order for security tohen original 
conviction not bg one of the Courts specified in 
s. 106. — Where the Magistrate convicted the accused 
of two distinct offences and passed only a single 
sentence for both, and the Appellate Court acquit- 
ting the accused of one of the offences maintained 
the ^sentence m its entirety : Meld, that this 
amounted to an enhancement of the sentence passed 
for the offence, the conviction for which alone was 
maintained. An order for security under s. 106 of 
the Code of Criminal Procedure cannot be made by 
the Appellate Court unless the conviction appealed 
against was by a Court of the description specified 
in the first paragraph of the section. Paramasiva 
Pillai v. Emperor (1906). 

I. D. B. 30 Mad. 48- 

2. — Security to keep the peace — Wrongful act 
. — Ascertainment of the rights of the parties — 
Which party should be bound down— Criminal 
Procedure Code ( Act V of 1898), s. . 107 — 
Riparian right — Right to khuntagari. — The 
preventive jurisdiction of a Magistrate under s. 107 
of the Criminal Procedure Code must be exercised 
with caution. If the existence of a right claimed 
by one party in a proceeding under the section is 
denied by the opposite party, and is not quite* 
patent, the Magistrate should always endeavour 
to ascertain for the purposes of the proceeding their 
respective rights and liabilities, and not in all cases 
treat them as matters proper for the Civil Court 
exclusively. Where a doubt exists as to the exis- 
tence of the rights and obligations, respectively, of 
the parties, the Magistrate should bind both parties- 
down. Where, however, there is no doubt, the party 
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SECURITY TO KEEP THE PEACE— 

continued . 

in the wrong should be bound down, and not the 
one who has the legal right. No order of the 
Magistracy should in any way encourage the in- 
fringement of a legal right, or prevent the exercise 
of such right in a legal way, or do away with, 
even temporarily, the performance of an obligation. 
The right to the foreshore 4 is* a riparian right and 
ordinarily goes with the land above, and the pro- 
prietor has pnma facie the right of Tchuntagan or 
tolls. Dlmnput Singh v. Denobundhu Sa?ia, 9 
C. L. It. 279> followed. Dindayai Mozumdar v. 
Emperor (1907) . . I. L. R. 34 Calc. 935 

3. — -Criminal Procedure Code (Act V oj 1898) , 
s. 106 — Land dispute — Order binding doion 
persons contacted of rioting — Propriety — Indian 
Penal Code (Act XLV of 1S60J 3 s, 147 .— Where 
on the complainant trying in take possession of land 
in the occupation of the accused, the accused used 
more force than was necessary to prevent the com- 
plainant’s party doing so. Meld) that although the 
accused were lightly convicted of the offence of 
rioting under s. 147, Indian Penal Code, they should 
not be bound down under s. 105, Criminal Procedure 
Code, to keep the peace, as that would have the 
effect of preventing the accused from resisting any 
further attempt by the complainant to take posses- 
sion of the land. Nahar Khan v. Emperor (If 07). 

11 C. W. N. 840 

4. — Criminal Ptocedure Code ( Act V of J898J t 
ss . 107 , 112.144 , 526 — Dispute regarding property 
— Bona fide dispute— Order requiring secwity 

from one party if proper —Initiation of proceed- 
ing , under s. 107 , ground for — Special constables, 
appointment of defendants as — Peasonable 
apprehension of failure of justice — Transfer — 
Indefinite order under s, 144 — Where two parties 
had both applied to the Land Registration Court 
for registration of then names as proprietors of 
an estate, and pending these proceedings, a M agis- 
trate instituted proceeding under s. 107 Code of Crimi- 
nal Proeeduie, against one of the disputing parties 
and it was contended on their behalf that there being 
a bona fide dispute between the parties as to title and 
possession, the proceeding under s. 107, Code of Crimi- 
nal Procedure, taken against one party alone to the 
exclusion of the other would prejudice %e former 
in the land registration proceedings : Meld , that 
such a consideration was foreign to the matter under 
enquiry in the proceeding under s. 107, Code of 
Criminal Procedure. Meld, further, that the 
question whether the one party or the 
other were in peaceful possession would have 
to be decided in the' proceeding, but no objection 
could on that account he taken to the initia- 
tion of proceeding under s. 107, Code of Criminal 
Procedure, against one or the other party, if on the 
facts presented before the Magistrate at the time 
of its initiation it appeared that such party were 
out of possession and were seeking to obtain 
possession by unlawful means which were likely 
to cause , a breach of the peace. Where some 
of the party against whom proceeding under s. 107, 


SECURITY TO KEEP THE PEACE— 

concluded. 

Code of Criminal Procedure, was instituted were 
further appointed special constables although the 
latter order was m abeyance at the time they moved 
the High Court : Meld, , that m consequence of the 
order the petitioners might have a reasonable appre- 
hension that they would not have a fair and impartial 
trial. The High Court, therefore, transferred the 
case from the Magistrate’s file. The Magistrate- 
having allowed hail to the petitioners on condition 
of their undertaking that no attempt would be 
ma de by them or their agents to realise rent by 
force, and nothmg would be done to induce a breach 
of the peace. Meld , that the condition could not 
he imposed under s. 112, Code of Criminal Procedure, 
and should he struck out of the bail bond. Where 
an order purporting to be made under s. 144, Code 
of Criminal Procedure, directed the petitioners “ not 
"to commit any act that may likely induce a breach 
of the peace and not to take forcible possession of 
the village which is not in their possession ” Meld* 
that the order was indefinite and not in accordance- 
with the terms of the section. Bibee Kulsum v. 
UmattjIi Mehdi (1906) . . 11 C. W. 121 

order for— 

J5.— Criminal Procedure Code ( Act V of 1898)* 
s* 106 (8) — Order for security cannot be made 
by Appellate Court when original conviction not 
by one of the Courts specified in the section . — Ant 
order lor security cannot be made under s. 106 (3) 
of the Code of Criminal Procedure by a Court of 
appeal or revision which is one of the Courts speci- 
fied in the section, when confirming the original 
conviction of a Court which is not one of those 
specified therein. Muthia Chetty v. Emperor* 
I. L. B 29 Mad . 190 , ref ei red to and doubted. 
Dorasami Naidit v . Emperor (1906). 

I. L. R. 30 Mad. 18a 

SEDITIOH. 

See Confiscation. 

I. L. R. 34 Calc. 08G 

Swaraj ” — Incitement to secure “ swaraj n 
«— Security for good behaviour — Seditious language 
at a public meeting — Criminal Procedure Code- 
( Act V of 1898), s. 108— Indian Penal Code ( Act 
XL V of 1860 ), s. 124A - The term “ stvaraj ” does- 
not necessarily mean government of the country to. 
the exclusion of the present Government, but its 
ordinary acceptance is “home rule” under the- 
Government. The incitement of the members of a. 
public meeting to exert themselves to secure 
“ swaraj ” does not amount to the offence of sedition 
under s. 124A of the Penal Code, and is consequently 
not within the purview of s. 108 of the Criminal Pro- 
cedure Code. Beni Bhushan Rot v. Emperor. 
(1907) . « . . I. Xi. R. 34 Cale. 99X 

SELF-ACQUIRED PROPERTY. 

See Hindu Law— Joint Pamily. 

X.L.R. 29 All. 244c 
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SENTENCE. 

See Imprisonment. 

1. — Enhancement of sentence on appeal — Appel - 

late Court. — Where the Magistrate convicted the 
accused of two distinct offences and passed only a 
single sentence for both and the Appellate Court 
acquitting the accused of one of the offences main- 
tained the sentence in its entirety : Heidi that this 
amounted to an enhancement of the sentence passed 
for the offence, the conviction for which alone was 
maintained. Paramasiva Pieeai v. Emperor 
(1906) , . . . I. Ii. R. 30 Mad. 48 

2. — Criminal Procedure Code , s. 423 - Sentence, 

enhancement of— No enhancement when aggre- 
gate period of imprisonment reduced , although 
fine imposed in addition. — Where the aggregate 
period of imprisonment awarded on appeal is to any 
■extent less than the period of the original sentence, 
the fact that a fine is imposed by the Appellate 
Court is no enhancement of the sentence within the 
meaning of s. 423 of the Code of Criminal Procedure. 
Where the Appellate Court reduced a sentence of one 
months imprisonment to five days hut imposed in 
addition a fine with two weeks’ imprisonment in 
default : Held, that the sentence of the Appellate 
Court was not illegal. Bhakthavatsalu Naidu 
v. Emperor (L908) , L L, R. 30 Mad. 103 

3 . —Penal Code ( Act XLV of 1S60J s 62 — • 
Criminal breach of trust — Sentence. — Held, that 
the special sentence provided for by s. 62 of the 
Indian Penal Code is a sentence which should only 
be inflicted in rare cases — those in which crimes of an 
atrocious nature aie exposed or in which offences 
have been committed under aggravated circumstances. 
Queen v, Mahomed Ahhir, 12 TV. R. Cr . R. 17, 
follwed. Emperor v amrit Lae (1906) 

I. L. R. 29 AIL 25 

SEPARATE .jTJIT. 

See Transper op Property Act' (IV or 

1832), s. 82. I. L. R. 34 Calc. 13 

SERVICE-TENURE. 

— Occupancy right — Set Dice-tenure — Under-ten - 
■ants, if can acquire occupancy — "Ejectment — 
Notice to quit — When land was granted to a person 
as a service-tenure, the condition being that he was 
to hold it in lieu of services to be performed by 
■him as chowkidar ; Held, that tenants under him 
did not acquire occupancy right by holding the 
land for more than 12 years. Held , further, that 
on the death of the grantee, the grantor was entitled 
to sue the under-tenants in ejectment without pre- 
viously serving them with notices to quit. Ansar Ali 
Jemadar v. 0. E. Grey, 2 C. L. J. 403, refer- 
red to. Mrittjnjoy Roy Chowdhry v. Kena- 
yueeah Naeya (1906) . . 11] C. W. N. 46 

SESSIONS JUDGE. 

jurisdiction of— 

See High Court, Jurisdiction or. 

X L. R. 34 Calc. 42 


SET-OFF. 

See Pleader, Remuneration or. 

I. Ii. R. 29 All. 649 

1. — Landlord and tenant — Civil Procedure 
Code (Act XIV of 1832), s. Ill— Bengal Ten- 
ancy Act (VIII of 1885), s. 67 . — In a suit for rent 
brought by a landlord the tenant defendant claimed 
a set-off for costs decreed in his favour in a previous 
rent suit brought by the b enamidar of the landlord 
against the defendant and in which the landlord was 
made a pro forma defendant : Held, that the set-off 
could not be allowed. Gopi Nath v. Bhagwat, I . 
L . B. 10 Calc . 697 ; Bharat Prosad v. Bameshwar , 
I. Jh. B 30 Calc. 1066, distinguished Tie UK 
Chandra Roy v. Jasoda Kumar Roy (1906). 

11. C. W. N. 215 

2. — Debtor can set-off against assignee indepen- 

dent claims against assignor. —In an action by the 
assignee of a debt, the debtor-defendant is entitled to 
set off a debt due to him by the assignor at the date 
of the assignment, even when the amount claimed to 
he set off is due under a transaction independent of, 
and unconnected with, the claim assigned to plaintiff. 
Such right of set-off will not he open to the defen- 
dant. if, by his conduct, he has given up his right to 
proceed against the assignor personally for the debt. 
Arunachellam Chetti v. Subram ani an Chetti 
(1906) . . . X Ii. R. 30 Mad. 235 

SETTLEMENT OFFICER. 

decision of— 

See Bengal Tenancy Act, ss. 104 (2), 107. 

11 C. W. N. 1028 

See Res judicata , 11 C. W. N. 939 

SHARE, RELINQUISHMENT OP. 

See Mahomedan Law. 

X L. R. 31 Bom. 271 

SHARE-HOLDER. 

See Presidency Banks Act. 

I. L. R. 31 Bom. 319 

SHEBAIT, 

power of, to bind the estate — 

See Debutter Estate. 

X Ij. R. 34 Calc. 249 

representation by— 

See Hindu Law. 

I. L. R. 34 Calc, 828 

See Receiver, Sale by. 

11 C. W. N. 489 

SIMILARITIES CALCULATED TO 
DECEIVE. 

See Trade-mark. 

X L. R. 84 Calc, 495 
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SIMPLE MORTGAGE. 

See Sale in Execution or Decree. 

L L. R. 30 Mad. 500 


SLANDER. 

See Datamation— Libel. 

I. L. R. 34 Calc. 48 

SLANDER OP TITLE, SUIT POR. 

See Trade-mare. 

I. L. R. 34 Calc. 495 


SMALL CAUSE COURT. 

See Provincial Small Cause Courts 
Act. . I. L. R. 31 Bom. 314 

SMALL CAUSE COURT PROCEEDINGS. 

See Arbitration Act. 

. I. L. R. 31 Bom. 230 

SMALL CAUSE COURT SUIT. 

See Review. . L L. R. 29 AIL 408 


SOLEHNAMAH. 

See Mortgage. 

I. L. R. 34 Calc. 886 

unregistered— 

See Landlord and Tenant. 

I. L. R. 34 Calc. 450 

SOLICITOR, ARRANGEMENT WITH 
CLIENT WITHOUT INTERVENTION 
OP. 

See Advocate. L L. R. 34 Calc. 729 

SOLICITOR’S COSTS. 

— Taxation — Work not ordinarily falling upon 
Solicitors — Tffork of meritorious character . — X 
was the Solicitor for the defendant in a suit brought 
to obtain probate of the will of one Damji Lakhmi- 
chand. The defence set up was that the will was a 
forgery. Being unable to procure the services of an 
expert, X, after special study for the purpose, 
himself carefully studied every letter of the alleged 
will, and despite Counsel’s opinion that he had no 
chance of succeeding, he eventually _ succeeded in 
satisfying the trying Judge that the will was a for- 
gery. In his bill for attorney and client’s costs, X 
claimed extra payment for the additional and 
unusual work incurred by him. Held, in review of 
taxation, that X was entitled to he separately 
remunerated for the special work done by him, a# 
it was in fact a charge for work done which would 
not ordinarily fall upon a Solicitor in the preparation 
of the brief. Dahibai v. Soonderji (1907). 

I. L. R. 31 Bom. 430 


SONTHAL PERGANAS. 

See Guardian. 

I. L. B. 34 Calc. 569 

SPECIAL DAMAGE. 

See DEEAMATrON. 

— Damages for loss of reputation caused hy 
defaming a tcife — Special damages* — Cause of 
action. — A instituted a suit against JB for defama- 
tion. The words used alleged unchastity on the part 
of A * s wife. A alleged (a) special damage, (b) 
that the words were defamatory in themselves, (c) 
that he himself was defamed and was therefor* 
entitled to sue. Held, that the words used by 
JB were defamatory m themselves and did not 
amount to mere verbal abuse and that, therefore, A 
was entitled to damages without proving special 
damage. Ginsh Chunder Mitter v. Jatadhan 
SaduJchan , I, L. X. 26 Calc . [653, distinguished. 
Ibin Hosein v. Haidar , 1. X. X. 12 Calc . 109; 
Trailahya Hath Chose v. Chandra Hath 
Dutt , 1 . X. X. 12 Calc . 424; Jogeswar 
Samna v. Dmaram Sarma , 3 C. X. J. 140, 
and Xarvati v. Manner, I . X. X. 8 Mad. 175 , 
referi’ed to. Held , also, that the cause of action 
having arisen in the mofussil the suit was not 
governed by the rule laid down in Bhoonxmoney 
Dosseev . Natobar Biswas , 1 X. X. 28 Calc . 452. 
Suekan Teli v. Bibad Teli (»9G6). 

L L. R. 34 Calc. 48 

SPECIPIC PERPORMANCE. 

See Guardian and Minor. 

L L. R. 29 AIL 213 

See Minor. . I. L. R. 34 Calc. 163 

— Specific performance, suit for - — X leadings — 
Xractice — Blea m defence — ■( Omission of material 
term in written contract — Onus'— Duty to examine 
himself — * Agreement to take lease on lessor erect- 
ing suitable buildings — Time, if essence of contract. 
— In a suit for specific performance it is important 
to distinguish between negotiation and contract and 
to ascertain what the contract is, when and by whom 
it was made, and who the parties are who are bound 
by it. Where a party concluded a contract with 
another party without at any time disclosing that 
he was acting in the matter as agent for some other 
person, whether he was really acting as such agent 
or not, the buiden of the contract rested on him, the 
other party not being concerned with his undis- 
closed intentions. If the plaintiff’s case is clear 
and the written statement of the defendant raises 
no defence, the practice in English Courts allow* 
the plaintiff in a suit for specific performance^ to 
move for a decree on the wiitten statement being 
put in, and to get such a decree at once and as a 
matter of course. It is incumbent on a party who 
ieeks to make out that by inadvertence or mistake 
an important term has been omitted from a contract 
drawn up by himself with his own hand and signed 
by him, to pledge his oath to the truth of his story. 
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SPECIFIC PEBFOBMANCE— concluded. 

specially when the other party comes forward and 
•wears that the suggestion is without foundation. 
G. fy Co. agreed to take a lease of certain premises 
from JS at a certain rent, upon the latter undertak- 
ing to erect new buildings (on a plan which G. Co. 
approved) to replace existing ones which were to 
the knowledge of both parties in the occupation 
of tenants, whom it might take him to eject : Held, 
that time was not made the essence of the contract, 
though it was clear that in the contemplation of 
both parties the buildings were to be completed 
without unreasonable delay. In case of undue delay 
on the part of JSC., G . Co. might have made time 
the essence of the contract by giving notice that 
they would not hold themselves bound to complete 
unless the buildings were finished within a specified 
time, provided the time allowed were such as the 
Court would hold to be reasonable under the circum- 
stances. It is not incumbent upon a paity to give 
corroborative evidence of statements which are not 
challenged by the other party. M oulvie Maho- 
med Ikbamull Huqv, Wilkie (1907). 

11 C W. N. 946 

SPECIFIC BELIEF ACT (I OF 1877). 

— Bank of Bombay — Right of a shareholder to 
inspect the register of shareholders of the Bank 
— Object of such inspection — Common law right of 
a member of a corporation to inspect books of the 
corporation Presidency Banks Act (XI of 1876), 
s. 50.— Held, that the plaintiff’s proper remedy 
washy way of suit and not mandamus under the 
Specific Eelief Act. Sulleman Somji v. The Bank 
op Bombay (1907) . . I. L.B. 31 Bom. 319 

s. 23 (c)— 

See Hindu Law. • I. L. B. 29 All. 37 
s. 42— 

— Presumptive reversioner, entitled after 
t mdoio’s death , may sue to set aside will of last 
male holder.— The right of the presumptive rever- 
sioner to sue for a declaratory decree under s. 
42 of the Specific Eelief Act is not restricted 
to the class of transactions referred to in illustra- 
tions (e) and (f) to that section, ^.e.,to transactions 
by tbe widow herself. Where on the death of the 
last male owner.* leaving a widow, the properties 
belonging to him are claimed by devisees under a 
will alleged to have been left by him, the nearest 
reversioner in existence is entitled to sue for a 
declaration that the alleged will was invalid and 
did not bind bis reversionary interest. Puttanna 
#, Ramakbishna Sastbi (1906). 

I. L. B. 30 Mad. 195 

— s». 53, 54, 55 — 

See Injunction. I. L. B. 34 Calc. 97 

BPES SUCCESSIONIS. 

— Non4ransferalle and non-releasable — M oho* 
medan Baw. —The chance of an heir-apparent succeed- 


SPES SUCCESSIONIS— concluded. 

iug to an estate is nnder Mahomedan Law neither 
transferable or releasable. It is only by an appli- 
cation of the principle that equity considers that 
done which ought to he done that such a chance cart,, 
if at all, he hound. It was not intended by s. 6 (a) 
of the Transfer of Property Act to establish and 
perpetuate the distinction between that which accord- 
ing to the phraseology of English lawyers is 
assignable in law and that which is assignable in 
equity. In the case of deeds executed by pat da - 
nashin ladies it is requisite that those who rely on 
them should satisfy the Court that they had been 
explained to and understood by those who executed 
them. Sudisht Lai v. Mussummat Sheobarat Koer, 
L. R. 8 1. A. 39, 43 ; Shambati Xoen v. Pago Bibi, 
I L. R. 29 Calc . 749, followed. Sum subbin ij. 
Abdul Husein (1906) . I. L. B. 31 Bom. 165 


SPLITTING- CLAIMS. 

See Civil Pbocedubb Code, b. 43. 

I. L. B. 29 All. 256 

STALL-KEEPERS. 

See Mabket. . 11 C. W. K. 1126 

STAMP ACT (I OF 1879). 

s. 35— 

See Pabol Evidencb. 

I. L. B. SO Mad. 886 


STAMP ACT (II OF 1899). 

See Stamp Duty. 

s. 2, cl, 15— 

— Instrument of partition — Award — An award 
by an arbitrator directing a partition. — An award 
began by saying, “ We decide as below. The parties- 
should act accordingly.” It went on, tbe defendant 
“ should take into his possession as below after pass- 
ing a legal release.” It added other directions with 
regard to the action of the defendant, and provided 
“ in connection with whatever is settled to he given 
to the ‘ defendant > and to be taken by him, we 
direct that tbe ‘ defendant * should take into hit 
possession the properties and receive and pay money 
•tated above after passing a release on sufficient 
stamp and getting it registered.” Held, that the 
award came within the meaning of the words “ an 
award by an arbitrator directing a partition w within 
the meaning of s. 2, cl. 15, of the Indian Stamp 
Act (II of 1899). Per Beaman, J. — The terms of 
s. 2, cl. 15, of the Indian Stamp Act (II of 1899) 
provide for all the cases, for parties having divided 
or agreed to divide, for arbitrators, to whom reference 
has been made, directing a partition, and last for the 
Courts effecting a partition. Kalidas v. Tbibhu- 
vanbab (1906) « . . I. L. R. 31 Bom. 68 
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STAMP ACT (II OP 1899) — concluded, 

— s. 23, Sell. I, Arts. 1, 5 cl. (b)— 

— Stamp Act (II of 1899), Sell, I, Art. 5, cl. (1) 
Art . 1 and s. 23 — Hatchitta, containing stipulation 
to pay interest — Acknowledgment or agreement— 
Stamp duty. — Held, that the document sued upon 
was not a mere acknowledgment of a debt, inasmuch 
as it contained a stipulation that the amount should 
bear interest at a certain rate, and should therefore 
have been stamped as an agreement or memorandum 
•of agreement with a stamp of 8 aqnas under cl. Ib) of 
Art. 5 of Seh. I of the Stamp Act. Luxumi Bai v. 
Q-anesh JRaghu Nath , I. L. R. 25 Bom . 373 , relied 
on. Mulohand Lala v . Kashibullah Biswas 
(1907) 11 C.-W. N. 1120 

STAMP DUTY. 

See Hatchitta. . 11 C. W. 17. 1122 

STATUTES, CONSTRUCTION OP. 

— Bombay City Police Act (Bom. Act IV of 
1902 ), ss 12, 16, 18. — In construing an expression of 
doubtful import occurring in a statute, the Court may 
well have regard to considerations outside the 
language of the Act, Emperor v . Atmaram (1907). 

I. L. R. 31 Bom. 480 

STAY OP EXECUTION. 

See Execution of Decree. 

I.L.R. 34 Calc. 1037 

STAY OP PROCEEDINGS. 

' See Arbitration Act, 1899, s. 19. 

I. D. R. 34 Calc. 443 

STEP IN AID OP EXECUTION. 

See Execution of Decree. 

STOLEN PROPERTY. 

See Pena l Core, s, 411. 

1.— Penal Code (Act XLV of 1860), s. 411— 
Possession of stolen property — Joint Hindu family 
— Liability of lead of the family or managing 
■member. — Stolen property consisting of a consider- 
able quantity of cloth, weighing about five maunds, 
was discovered on search by the police in a locked 
room in a house belonging to and inhabited by a 
joint Hindu family composed of a father, son and 
-grandson. The son was found to be the managing 
member of the family, and the key of the room in 
which the stolen property was found was produced 
by him. The circumstances were such that it was 
very improbable that the cloth could possibly have 
been placed where it was found without the con- 
nivance of some or all of the members of tbe family. 
Held, that under the above circumstances the con- 
viction of the managing member of the family under 


STOLEN PROPERTY -concluded. 

*• 411 of the Indian Penal Code was a proper con- 
viction. Queen-Empress v. Sang am Lai, I. L. R. 
15 All . 129 , referred to. Emperor v. Budh Lal 
(1907) .... I. L. R. 29 All. 598 

2 . — Evidence Act (I of 1872), s. 114— Presump* 
tion — Possession of stolen property . — Held, that 
the finding in the possession of a person six months 
after the commission of a dacoity, of articles stolen 
in that dacoity, such articles consisting of Jewelry 
of a very ordinary type and by n> means distinctive 
appearance, is not sufficient to form the basis of a 
conviction for participation in the dacoity. Queen - 
Empress v. Burke, 1. L. R. 6 AIL 224, and Ina 
Sheikh v. Queen-Empress, 1. L. R. 11 Gale. 160, 
referred to. Emperor v. Sudhar Singh (1906). 

LL.R.29 Alb 138 


STRIDHAN. 

See Hindu Law. 

— Hindu Law— Succession — Property inherited 
by daughter from her father — Revolution .— Under 
the Mitakshara law, as interpreted in this Presidency, 
the daughter takes an absolute interest in property 
inherited from her father and on her death, it devol- 
ves on her daughter in preference to her son. Gul- 
appa v. Tayawa (1907) . I. L. R. 31 Bom. 453 

SUB-LEASE. 

See Bengal Tenanot Act, s. s5, cl. (2). 

11 C. W. N. 190 

by occupancy raiyat— 

See Landlord and Tenant. 

I. L. R. 34 Calc. 104 

SUB-MORTGAGE. 

See Mortgage , I. L. R. 29 All. 385 

SUB-SOIL RIGHTS. 

See Digwari Tenure. 

I. L. R. 34 Calc. 753 

See Mineral Bights— Mines. 

SUBSTITUTION OF NAMES. 

See Limitation Act, Sch. II, Art. 17SA. 

11 O. W. N. 156 

Appeal, abatement of . — An application for the 

substitution of the legal representative of a deceased 
appellant was made more than six months after his 
death. No notice of the application was given to 
the respondents and the Judge’s attention was 
apparently not drawn to the fact that the applica- 
tion was made out of time. Held, that the ex parte 
order granting the application did not preclude the 
respondents from urging at the hearing that the 
appeal should abate, and it was open to the Court 
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SUBSTITUTION OB NAMES- concluded 

to go into that question. Tripura Sundari Debi 
v . Daeshina Mohun Box (1906) . 

11 C. W. N. 698 


SUCCESSION. 

See Hindu La w. 

See Mahomedan Law— Inheritance. 

I. L. R. 29 All. 640 

See Sees Successions. 

—Hindu Laic — Murali — Married sisters — 
Exclusive right claimed by Murali as unmarried 
daughter to inherit her father's property — Kanya 
. — Maiden— Mitalcshar a— VyavaharamayuTch — Act 
XXI of 1850. - A Vaghya (male dedicated to the 
god Khandoba) had three daughters, one of whom 
was a Murali (female dedicated to the god Khan- 
doha) and two married. After the Vaghya’s death 
his Murali daughter, who lived by prostitution and 
had children by promiscuous intercourse, claimed her 
father's property as heir to the exclusion of her 
sisters under the rule of Hindu Law that an un- 
married daughter inherits to her father before his 
married daughter. The first Court allowed the claim. 
On appeal by one of the defendants (married 
daughters) the Judge varied the decree by allowing 
the plaintiff a third share in the property. On 
second appeal by the plaintiff the appellate decree 
was confirmed, there being no appeal or cross-objec- 
tion by the defendants against that portion of the 
decree whereby the plaintiff was allowed to share her 
father’s property equally with her married sisters. 
field, further, that a woman, who in her maiden 
condition becomes a prostitute, being neither a 
7c any a (unmarried) nor a Teulastn (married), but 
being at the same time, notwithstanding her prosti- 
tution, a qualified heir as held in Advyapa v. 
Jtudrava , I. L. X 4 Bom. 104 , would be entitled to 
succeed to her father’s property only in default of 
either married or unmarried daughters. Tara v. 
Krishna (1907) . . I. !•. R. 31 Bom. 495 

SUCCESSION ACT (X OE 1865), 

s. 47 — 

See Civil Procedure Code. 

I. Ii, R. 31 Bom. 413 

s. 48, Illus. (g), (h)— 

See Wild, Execution oe. 

11C.W. N. 324 

ss. 56, 57 — 

See Hihdu Law, Wide. 

I. Ii. R. 30 Mad. 369 

s. 78— 

— Will — Appointment by general bequest — 
Bower created subsequently to the will — Civil 
Trocedure Code (Act XIV of 1882), s. 527, case 


SUCCESSION ACT (X OB 1865)— coa- 

eluded. 

stated under . — A general power of appointment 
may he well exercised by a will executed previously 
to the creation of the power and that too by a mere- 
residuary gift. Dinshaw Sobabji v. Dinshaw 
Sorabji (1907) . . I. If. R. 31 Bom. 472 

s. 93— 

See Native Christians. 

I. Ii. R. 31 Bom. 25 

— Intestate and testamentary succession — 
Xative Christians — Converts from Hindu religi- 
on — J oint family — Co-parcener ship — Inherit* 

ance . — The Indian Succession Act (X of 1865) does 
not affect rights of co-parcenership as between those 
to whom it applies. The purpose of that Act was to 
amend and define the rules of law applicable to 
intestate and testamentary succession. It is with 
the devolution of rights on intestacy that the Act 
deals. It does not purport to enlarge the category 
of heritable property. S. 93 of the Act actually 
recognises a joint tenancy with the right of survivor- 
ship. Navroji Manoclcji Wadia v. Berozbai , 
I.L.B. 23 Bom. 80, referred to. Francis Ghosal 
v. Gabri Ghosal (1906) . I. Ii. R. 31 Bom. 25 

SUCCESSION CERTIFICATE ACT (VII 
OF 1889). 

See Impartible Estate. 

I. Ii. R. 30 Mad. 454 


SUCCESSION (PROPERTY PROTEC- 
TION) ACT (XIX OF 1841). 

See Hindu Law — Inheritance. 

I. !«. R. 34 Calc. 929 


SUFFICIENT CAUSE. 

See Dismissal eor Deeault. 

II C. W. N. 430 


SUIT. 

against public officer — 

See Civil Procedure Code, s. 434. 

I. Tj. R. 29 AH. 667 

for adjustment of accounts 

See ApPEiL. . 1. 1, R. 29 AIL 730 
—for compensation 

See Attachment beeore Judgment. 

I. Ii. R. 29 AIL 615 

—for money deposited on current ac- 
count— 

See Limitation Act (XV or 1877), SS. 19, 
20 ; Son. II, Arts, 59 and 60. 

I. L. R. 29 All. 773 
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SUIT — cc ncluded. 

- — for possession of immoveable pro- 
perty— 

See Limitation. I. L. R. 30 Mad. 308 

—for profits— 

See Lambardar and Co-sharer. 

1. 1*. E. 29 AIL 287 

for rent in deposit— 

See Bengal Tenancy Act, s. 149. 

11 C. W. N. 380 

for wrongful removal of attached pro- 
perty— 

See Attachment, Effect of. 

I. L. E. 30 Mad. 207 

—to set aside compromise— 

See Minor. . . I. Ii. E. 34 Calc. 83 

—to set aside sale — 

See Notice. . I. LrR. 34 Calc. 787 

SUITS VALUATION ACT (VII OF 1887). 
ss. 8, 11— 

— Court Fees Act (VII of 1870), s, 7, paras . iv, 
v, vi, ix and'x, cl. (d) — Suit for a declaration 
with consequential relief — Valuation for the pur- 
pose of jurisdiction and for the fiscal purpose of 
Court-fees.— Though the valuation of suits for the 
purpose of jurisdiction is distinct from their valua- 
tion for the fiscal purpose of Court-fees, still s. 8 of 
the Suits Valuation Act (VII of 1887) provides that 
when in suits other than those referred to in the 
Court Fees Act (VII of 1870), s. 7, paras, v, vi* ix 
and x, clause ( d ), ad valorem Court-fees are pay- 
able, the value as determinable for the computation 
* of Court-fees and the value for the purposes of juris- 
diction shall he the same. Fer Bussell, Ag. C. J — 
The words “ as determinable ’* in s. 8 of the Suits 
Valuation Act (VII of 1887) mean, as determinable 
by the Court which has to try the case. JPer Aston, 
J".— S. 4 of the Suits Valuation Act (VII of 1887) 
seems to indicate that the principle adopted hv the 
Legislature for valuing a suit, mentioned m Sch. II, 
Art. 17, of the Court Fees Act (VII of 1870), which 
relates to land or an interest in land, is that the 
value of such a suit for purposes of jurisdiction 
shall he governed by the value of the land or interest 
in land. It being nowhere enacted in the*. Act that 
where such value is not determined by rules made 
under s. 3, the value shall be such as the plaintiff 
chooses to adopt, I am of opinion that the value must 
“be (where disputed) determined by judicial 0 decision 
• in the suit, such determination being subject to the 
provisions of s. 11 of the Suits Valuation Act (VII 
of 1887). Dayabam v. Gobdhandas (1906). 

I* Ii. B. 31 Bom. 73 

— s. 9, Buie 2— 

See Valuation of Shit. 

I. L. B. 30 Mad. 18 


SUITS VALUATION ACT (VH OF 1887) 

— concluded. 

—S3. 11, 21 — 

See Kestitution oj Conjugal Bights 

I. Ii. B. 34 Calc. 352 


SUMMONS. 

— Summons, issue of — Fresh summons issued on 
the same information — Irregularity in procedure . 
— Where on an information a summons is issued to 
the accused, and owing to its disclosing no offence 
a fresh summons is issued to the accused, without 
any fresh or supplemental infoimation, the eriors 
omission or irregularity in the fresh summons is 
not {sufficient, under s. 537 of the Criminal Pro- 
cedure Code, to upset the finding and sentence 
unless it has in fact occasioned “ a failure of justice/* 
that js, unless it has unfairly affected the accused's 
defence on the merits. Emperor v. Jeeyanjc 
(1907) .... I. L. R. 31 Bom. 611 

SUNDAY, DISPOSAL OF SUIT ON. 

See Civil Procedure Code (Act XIV or 
1882), s. 578. I. L. B. 29 AIL 562 

SUPPLEMENTAL DECBEE. 

See Limitation. I. L. B. 34 Calc. 672 


SURCHARGE AND FALSIFICATION. 

See Partnership, Account or. 

11 C. W. N. 776 


SURETY. 

See Limitation Act. 

L L, E. 31 Bom. 50 

See Principal and Surety. 

— liability of— 

See Civil Procedure Code. 

I, L. B. 31 Bom. 128 
See Principal and Surety. 

I. L. E. 30 Mad. 187 

— Limitation Act (XV of 1877), Sch. II, Arts. 
61, 83 — JLim itati o n — Suit on bond to recover money 
of which a third party has in fad had the benefit 
— Compromise of suit hy heirs of obligor — Suit to 
recover money paid under compromise. — TJ S. 
borrowed money on a bond from U. B. The sole 
obligor of the bond was U. S., but the money was in 
fact borrowed for the use of, and was paid to, one 
M. From time to time the original bond was 
renewed, and ultimately U. J2. sued upon the last 
bond and obtained a decree for a large sum of money 
against the heirs of TJ. S. The defendants appealed 
to the High Court, but, pending the appeal, entered 
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SURETY — concluded. 

into a compromise with the plaintiff on the 2nd of 
January, 1900, whereby they agreed to pay to the 
plaintiff the sum of 1151,000 and costs of the High 
Court, Upon the 5th of November, 1902, the heirs of 
27. S. paid to the plaintiff decree-holder in pursu- 
ance of this compromise H40,0(JO, and on the 17th of 
July, 1 903, they instituted a suit against M to recover 
the amount so paid and their costs. JBTe Id , that on 
the facts 27. S. was not a surety for M, but the 
principal debtor, although the money was borrowed 
for At’ s benefit j that the payment made on the 5th 
of November, 1902, in pursuance of the compromise 
referred to above, was not gratuitous, and that the 
heirs of 27. S. were entitled to recover from M the 
•urn of R40,OOQ so paid with interest, but not the 
costs of the High Court, in respect of which the suit 
was barred. Lewis v. Campbell , 8 C. JB. 545, and 
Mam TuJml Singh v. Bisesioar Lall Salioo, L. M.2 
I. A. 131 , referred to by Knox, A. C. J. Girbaj 
'Singh v. Mud Chand (1907). 

X. L. R. 29 All. 627 

SURPLUS SALE PROCEEDS. 

See Sadb job Aekeabs ot Rent. 

I. L. R. 34 Calc. 724 


SURVIVORSHIP. 

See Hindtj Law— Inheritance. 

I. L. R. 34 Calc. 642 ; 929 


SUSPENSION. 

See Adyooatb. 

I. L. R. 29 All. 95 ; L. R. 34 I, A. 41 

SWARAJ. 

See Sedition. 

SWORD-STICK. 

— “ Arms, ” meaning of'— License, necessity of — 
Indian Arms Act (XI of 1878), ss. 4, 13 and 19 ( e ). 
— A sword-stick is a “ sword ” within the meaning 
of the term in s. 4 of the Indian Arms Act. Neither 
the length, breadth, or the form of the blade of a 
weapon, nor the handle, afford any certain test of 
its classification as arms.” Whatever can be used 
as an instrument of attack or defence, for cutting 
as well as for thrusting, and is not an ordinary 
implement for domestic purposes, falls within the 
purview of the Act. Empeeob v. Satish Chandsa 
^qy (1907) . . . I. L. R. 34 Calc. 749 

T 

V TAXATION. 

— Solicitor’s costs — Work not ordinarily fall - 
xng upon Solicitors — Work of meritorious charac- 
ter.— K wai the Solicitor for the aefendantin & Buit 


TAXATION — concluded . 

brought to obtain probate of the will of one Dam-ii 
Lai hmiehand. The defence set up w r as that the will 
was a forgery. Being unable to procure the services 
of an expert, K, after special study for the purpose, 
hirnself carefully studied every letter of the alleged 
will and despite Counsel’s opinion that he had no 
chance of succeeding, he eventually succeeded in satis- 
tying the trying Judge that the will was a forgery. 
In his bill for attorney and client’s costs. K claimed 
extra payment for the additional and unusual work 
incurred by him : Held, in review of taxation, that 
a was entitled to be separately remunerated for 
the special work done by him, as it was in fact a 
charge for work done which would not ordinarily 
tall upon a solicitor in the preparation of the brief. 
UAHIBAI V. SOONDBEJI (1907). 

I. Ii. R. 31 Bom. 430 


TEMPLE. 

See JtTBISDICTION. 

X, L. R. 30 Mad. 158 

management of— 

See Endowment, 

I. L. R. 30 Mad. 138; L. R. 34 I. A. 78 

TENANCY. 

period of- 

See Lbasb . . I. L. R. 30 Mad. 109 

TENANT AT WILL. 

See Landbobd and Tenant. 

I. L. R. 34 Calc. 57 

TENANT PROM YEAR TO YEAR. 

See Landbobd and Tenant. 

I. L. R. 34 Calc. 57 


TENDER OE RENT. 

See NTEBEST. 

11 C. W. N. 983 ; L L. R. 34 Calc, 34 

THIRD-PARTY PROCEDURE. 

See Peacticb . I. L. R. 31 Bom. 465 

THREAT. 

See Advooatb . L L. R. 34 Calc. 729 
TILED HUT. 

— Calcutta Small Came Court, jurisdiction 
of— Execution of decree— CM Procedure Code 
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TILED HUT— concluded. 

(Act XIV of 1882), ss. 278 to 283.—' The Calcutta 
Small Cause Court has jurisdiction to try the 
question of title in tiled-hut cases, and in 
executing a decree of another Court transferred to 
it has the same power as it possesses in regard to 
its own decrees. All questions arising in execution 
of a decree under s. 28 of the Presidency Small 
Cause Courts Act can be decided by the Small Cause 
Court. Deno Nath Batafyal v. Nuffer Ckunder 
Nundy 1 , Z. R. 26 Calc 778 , and Deno Nath 
Batahyal v. Adkor Chunder Sett, 4 C . W . N. 
470, referred to. Gunaputty Roy Agabwalla 
v. Thakubdye Thaktjbani (1907). 

I. L. B. 34 Calc. 823 

TIME. 

application for extension of— 

See Arbitration Act, s. 19 

I. Ii. JR. 34 Calc. 443 

—if essence of contract— 

See Specific Performance. 

11 C. W. 1ST. 940 

TITLE. 

See Mortgage . I, L. B. 29 All. 163 
—denial of— 

See Landlord and Tenant. 

I. L. B. 34 Calc. 922 

— Tiled hut — Presidency Small Cause Courts 
Act (XV of 1882), ss. 9, 19, 28 - Attachment— 

Calcutta Small Cause Court, Jurisdiction of 

Injunction — Civil Procedure Code (Act XIV 
of 1882) ss. 278 t>> 283. The Calcutta Small Cause 
Court has jurisdiction to try the question of title 
in tiled-hut cases, and in executing a decree of 
another Court transferred to it has the same power 
as it possesses in regaid to its own decrees. All 
questions arising in execution of a decree under 
s. 28 of the Presidency Small Cause Courts Act can 
be decided by the Small Cause Court. Deno Nath 
Batobyal v. Buffer Chunder Bundy , I. Z. R. 26 
Calc . 778, und Deno Noth Batahyal v. Audhor 
Chunder Sett, 4 C. IV. N. 470, referred to. Gtjna- 
pttttv Roy Agabwalla v. Thakitrdye Tblaktt- 
rani (1907) . . . I. L. B. 34 Calc. 823 

topogbaphical-subvey map. 

—Evidence Act (1 of 1872) s. 36 — Topographical 
Survey map Admissibility m evidence — Value 
as evidence — Presumption that entries are correct 
— Boundary dispute - Jungle land— Duty of 
Court to settle boundary , when evidence insuffi- 
cient — Second appeal — Civil Procedure Code 
(Act XIV of 1882), s. 584 — Drror of law . — 
When the question was in which of two adjoin- 
ing villages — the boundary line between which 
admittedly corresponded with the boundary line 


TOFOGBAPHICAL-SURVE Y MAP— 

concluded . 

between two pergunnahs— the land in dispute was 
included: Held, that a Topographical Survey 
map of 1869, in which the boundary line between 
the two pergunnahs was given, was admissible 
in evidence under s. 86 of the Evidence Act. 
When pergunnah boundaries are found entered in 
such map the presumption is that they were so 
entered in pursuance of instructions received. S. 36 
of the Evidence Act does not require that the author- 
ity under which a map is prepared must be 
authority given by Statute. Assuming that topo- 
graphical survey maps were not prepared for 
revenue purposes they are official documents pre- 
pared by competent persons and with such publicity 
and notice to persons interested as to-be admissible 
and valuable evidence of the state of things at the 
time they were made. They are not conclusive and 
may be shown to he wrong hut in the absence of 
evidence to the contrary, they may be properly 
judicially received in evidence as correct when 
made. Jagadindra Nath Roy v. Secretary of 
State for India, 7 C. W. N. 193 .* I. L. R. 30 
Calc . 291, referred to. In cases of boundary 
disputes, the fact that no satisfactory evidence as 
to possession is obtainable does not relieve the Court 
of the duty of settling the boundary line on the 
evidence before him. I uJchi Naram Jagadav T. 
Jadu Nath Deo , 1 L. R. 21 Calc . 504, 
followed. Held , on second appeal, that in the 
absence of better evidence the lower' Appellate 
Court erred in law in not accepting a Topographi- 
cal Survey map as evidence of possession at the 
time the map was made Gajhoo Damob Singh 
v. Kotwor Jagatpal Singh (190 { *). 

11 C. W. 230 

TOBT. 

See Damages— Suit for Damages. 


TB ADE-DES CBIPTIOJKT. 

See Collector of Customs, poweb 
of . . L L. B. 34 Calc. 511 


TBADE-MABK. 

1 . — Using a false trade mark or selling goods 
with a counterfeit trade mark — Indian Penal 
Code (Act XLV of D60), ss. 482 and 486 — Bona 
fide disputes as to the right to use a trade mark 
— Jurisdiction of Criminal Court . — Where the 
accused had in close proximity to the shop of the 
complainant, opened a shop from which he was 
selling rose-water in bottles which were similar to 
those which contained rose-water sold by the com- 
plainant and the accused had applied labels to Ids 
bottles which were similar to those used by the 
complainant, hut ou closer examination great 
differences in the labels were discernible : Meld, 
that the accused was not guilty under ss. 482 and 
486, Indian PenaL Code, of using a false trade 

o 
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TRADE-MARK — concluded. 


TRANSFER — concluded . 


mark or of selling goods to which a counterfeit 
trade mark was applied When a bona, fide dispute 
exists between the parties as to the right to use a 
trade mark, action should he taken before a Civil 
and not before a Criminal Court JDowlat Ram v. 
The King-Emperor, I . L. R. 32 Calc . 431 , referred 
to and approved. Sttbja Pbosad v. Mahabib 
Pbosad (1907) . . . 11 C. W. N. 887 

2 . — Slander of title , suit for — Infringement of 
trade-mark — Colourable imitation — Malice — 

Similarities calculated to deceive incautious , 
ignorant or unwary purchasers . — A made a re- 
presentation to the Collector of Customs that the 
trade-mark on certain goods imported by B was a 
colourable imitation of the trade-mark on goods 
manufactured by C and imported by A. Thereupon 
the Customs authorities held an inquiry and detained 
the goods. B brought an action for damages against 
A for slander of title. Meld, that in order to 
enable B to succeed be must substantiate (i) that 
the statement to the Collector qf Customs was untrue 
in fact, (ii) that the statement was made maliciously, 
Le., without reasonable and probable cause; (in) 
that he suffered special damage thereby. Reid, 
further, that no action for slander of title lay 
against A inasmuch as the mark on the goods im- 
ported by B was a colourable imitation of that on 
C’s goods. A person has a right to use any marks 
he pleases so long as they are not calculated to 
mislead the public, and do not infringe anybody’s 
trade-mark. In order to arrive at a conclusion as 
to whether a trade-mark is a colourable imitation 
of another or not the Court may look at the two 
marks in question with its owm powers of forming 
an opinion, accompanied by the evidence given in 
the case. It has to consider whether the mark is 
calculated to deceive incautious, ignorant or unwary 
purchasers. Re Christiansens Trade-mark , 3 
R P. C. 54, Johnston v. Orr Ewing, L. R. 7 A. C. 
219 , Singer Manufacturing Company v. Loog , L. 
R. 8 A . C. 15, followed. ISTemi Cband v. C. W. 
Wallace (1907) . . IL.R, 34 Calc. 495 


TRANSFER, 

— Criminal Procedure Code 9 s. 526 — Transfer 
of criminal case — Magistrate having prejudged 
accused in other case , sufficient ground for 
transfer. — Where the Magistrate has, in a counter 
ease brought by the accused on the same facts, 
prejudged the guilt of the accused, the High Court 
will, in the interest of justice, transfer the case 
against the accused to some other Court. Ranga- 
SAX1 Goundae v . Empebob (1906). 

I. Xi. R. 30 Mad. 233 


—by tenant — 

Scef Landlord and Tenant. 

by Road-Cess Department— 

— Transfer by unregistered document— Delivery 
of possession — Transfer of Property Act (IV of 


18^2), s. 54. — A certain plot of land being trans- 
ferred by the Road Cess Department to the Public 
Works Irrigation Department for a sum less than one 
hundred rupees without any registered instrument, 
the secretary of State for India in Council instituted 
a suit against the defendants for recovery of pos- 
session of the said lands. Upon an objection taken 
that the plaintiff acquired "no title to the property, 
as the transfer, upon which he relied, was in con- 
travention of the provisions of s. 64 of the Transfer 
of Property Act: Held, that inasmuch as the 
transfer was not made by a registered instrument, 
and as also the plaintiff had been in occupation 
from before the date of the transfer and there was 
not any delivery of possession within the meaning 
of the provisions of s. 54 of the Transfer of Proper- 
ty Act, the plaintiff acquired no title by the said 
transfer. G-unga Rfarain Cope v. Kali Churn 
Goala, I. L . R. 22 Calc. 179 , distinguished. 
SlBENDBAPADA BANEBJEE V. SeCBETABY OP STATE 

pob India (1907) . . I. L. R. 34 Calc. 207 


TRANSFER. 

of criminal eases— 

1. — Criminal Procedure Code (Act V of 1898), 
s. 528 Omission to state grounds. — It is incumbent 
on the Court making a transfer under s. 628 to 
record its reasons therefor, but the omission to do 
so is not a ground for setting aside the order where it 
has not prejudiced the accused. Peakas Chundeb 
Dtjtt v. Empeeob (1907) . I L. E. 34 Calc. 918 

2. — Criminal Procedure C'de (Act V of 1898 ) , 

s. 526— Rule nisi for transfer, issue of — Communi- 
cation by vakil — Examining witnesses after com- 
munication — Reasonable apprehension that fair 
trial would not be had.— Where on an application 
being made by the accused to the trying Magistrate 
for time to enable him to move the High Court 
for transfer of the case pending against him, the 
Magistrate did not pass an order at once hut 
examined 13 witnesses for the prosecution, and then 
passed an order allowing 1 4 days’ time and where 
after the fact of the ibsue of a rule by the High 
Court on the application for transfer had been 
communicated by a telegram from a vakil of the 
High Court, the Magistrate instead of postponing 
the case at once examined four witnesses and then 
made an order for adjournment : Meld, that these 
proceedings on the part of the Magistrate were 
sufficient to justify the transfer of the case from 
his file. W a Tra n Molla v. Shaik Basaraddi 
(1906) 11 C. W. N. 507 

of decree for execution*— 

See Execution op Deobee. 


-poorer of, by Magistrates— 

See Cattle Tee spas s Act, s. 20, Soh. II. 

I, L. R* 34 Calc, 926 
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OP 1882.. v 

See Mortgage. 

s. 6 (a)— 

See Mahomed an Law 

LL. R. 31 Bom. 165 

1. ~— successions — M on-transferable and non~ 

releasable — Deeds executed by pardanashm lady 
7 Burden of proof — Mahomedan Law . — It was not 
intended. by s. 6 (a) of the Transfer of Property Act 
to establish, and perpetuate the distinction between 
that which according to the phraseology of English 
lawyers is assignable in law and that which is 
assignable in equity. Sumsuddin v. Abdui. 
Httsein (1906) . , I. L. B. 31 Bom. 165 

2. — Hindu Law , Reversioner — Renunciation of 
reversionary right is a transfer of an expectancy 
and as such is\void~ Limitation Act (XV of 1877 J, 
sch IT, Art 127 — Time does not run until shai et 
excluded. — A t a member of an undivided Hindu 
famly, was adopted by one V, a widow. His 
adoption was declared invalid in 1883 He con- 
sented to reside with V, and in 1886 orally renounced 
his right to a share in the property belonging to his 
natural family in consideration of his co-sharers 
who were also the reversioners of F* renouncing the 
reversionary right in the properties held by V as 
the heiress of her husband. In a suit brought by 
A in 1901 for partition of the property in his natural 
family j Held, that A 3 s residing with S from 1883 
to 1896 did not amount to an abandonment by A 
of his right to partition or to an exclusion of A to 
his knowledge, from the enjoyment of his family 
property and that his right to partition was not 
barred by Article 127, Schedule II of the Limitation 
Act : . Meld , further , that the renunciation of their 
reversionary rights by the reversioners amounted 
to a transfer of an expectancy and was a nullity 
under s. 6 (a) of the Transfer of Property Act, 
and that such renunciation cannot be a good con- 
sideration for a contract Dhoobjeti Sttbbayya v. 
Dhooejeti Venkayya (1906). 

X. L. R. 30 Mad, 201 

3. — Transfer of bare expectancy by mortgagor 
or by consent decree void — Res judicata in execu- 
tion proceedings — Order passed after notice no res 
judicata when notice silent as to prayers claimed — 
Receiver , continuation of by Appellate Court — 
Amendment of execution petition , power of Court to 
allow . - A y the owner of an impartible and inalien- 
able zamindari, which passed on the death of the 
owner for "the time being, who had only a life 
estate, to the senior male member of the family 
mortgaged it to JB in 1892 without posses- 
sion. Pour male members of the family C, X>, 

JE, F, . who were in the line of heirs ,*joi^ed A in 
executing the mortgage. Subsequently some usufruc- 
tuary mortgages were executed to B and JB was 
in possession of the zamindari. In 1894, Original 
Suit Ho. 43 of 1894 was brought by B against 
A, C % D, JR, F, and others to recover the amount 
due under the mortgage of 1892. A consent decree 
was passed making defendants A, C, JO, JE, F, liable 
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for the amount and directing that in case the amount 
was not recovered in the life-time of A, it should be 
i recovered from tite other defendants when they 
I succeeded to the estate and the zamindari was made 
i liable for the decree amount. A died in P04. He 
j was succeeded by one not a party to the suit and on 
the latter’s death in 1905, C succeeded as zamindar. 
In 1S99 and 1 903 two applications for execution by 
sale of the whole zamindari were put in by B and 
were granted after notice served on C. The notices 
however, only stated that application was made for 
execution of the decree but the reliefs asked for 
were not stated. A applied again for execution in 
1905. The prayer was for sale of the zamindari 
and for the appointment of a Receiver, but the 
prayer for sale was given up at the trial. C raised 
various objections which were overruled and the 
Sub- Judge appointed a Receiver to take charge of 
the zamindari and its appurtenances. C appeal- 
ed: — Meld, on appeal, that C in 1892 was not a 
dormant co-owner with A in the zamindari and that 
the mortgage by C of his right in the zamindari in 
1892 was a transfer of a bare expectancy and was 
a nullity under s. 6 (a) of the Transfer of Property 
Act. The prohibition in s. 6 (a) of the Transfer 
of Property Act is based on principles of public 
policy, and the Court cannot allow such transactions 
to he effected by a consent decree. Lahshmana * 
siuami Naidu v. Rengamma , I. L. R 26 Mad L 31, 
referred to. The principles of equity, on which 
English Courts grant relief in such cases when the 
property actually vests, cannot be given effect to 
in the face of express prohibition contained in s. 6 
(a) of the Transfer of Property Act. An order 
passed in execution proceedings will he res judicata 
only when the notice gives sufficient intimation of 
the relief prayed for. Marayana Rattar v. 
G-opalalcrishna Rattar , Z L. R . 28 Mad. 355, 
followed. Meld , further, that as the Receiver was 
validly appointed on the ground that the property 
was the subject-matter of the suit, the Appellate 
Court had jurisdiction to maintain him as a means 
of realising the amount from the judgment-debtor 
personally and the property must be considered 
under attachment, though not attached under s. 274 
of the Code of Civil Procedure. Amounts realised 
by a usufructuary mortgagee in possession after 
decree for sale cannot be applied in satisfaction of 
the decree amount unless certified under s. 258 of 
the Code of Civil Procedure. Meldt also, that under 
the circumstances of the case the decree holder may 
he considered to have applied for the enforcement 
of the decree against C personally and the order 
of the lower Court upheld on that grouud. Amend- 
ment of petition by inserting a prayer for execution 
against C personally allowed. Ramasami Haiy v. 
Ramasami Chetti (19u 6). I. B. R. 30 Mad. 255 
8.6(d)— 

See Mortgagee . I. B. R. 29 All. 640 
s, 10— 

See Mabbied Woman, Pbopebty op. 

I* B. R. 30 Mad* 378 
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8. 41 — 

See Guardian . I. X*. B. 29 All. 292 
* s. 61 — 

— "Equitable principle embodied in s, 51 not 
opposed to Mahomedan Law — Mahomedan Law— 
JD e facto guardian , power of, over minor’s property, 
— Under Mahomedan Law, a sale by the mother 
as de facto guardian of her minor son, of the pro- 
perty of such mmor is not binding on him. The 
rule of equity embodied in s. 51 of the Transfer of 
Property Act is not opposed to any principle of 
Mahomedan Law and s. 2 does n< t preclude its 
application in cases decided, under the Mahomedan 
Law. What constitutes good faith within the mean- 
ing of s. 51 is a question of fact and a person may 
act in g od faith, though he acts unde* a mistake of 
Law, Duroozi Bow v. Fakeer Sahib (1906). 

I. Xi. B. 80 Mad. 197 

8 . 52 — 

See Lis pendens. 

I. I«. B. 29 All. 339 ; 
I. L.B. 31 Bom. 393 

— Civil Procedure Code (Act XIV of 1882) 
— Contentious suit— Active prosecution — Non- 

service of the summons on the defendant — 
transfer of property by the defendant — Lis pen- 
dens— S. 52 of the Transfer of Property Act (IV of 
1882) imposes two conditions — (a) the existence of a 
contentions suit and (5) that the transfer sh uld he 
during its active prosecution in * Court of the kind 
described in the section. Semite : Every leal suit 
(as distinguished from a collusive one) t«> which the 
Civil Procedure Code (Act XIV <<f 1882) applies, 
is pnmd facie contentious According to the Civil 
Procedure Code the essentials of a suit are— (1) 
opposing parties (2) a subject in dispute, (3) a cause 
of acti n, and (l) a demand of relief. If there is no 
inaction on the plaintiffs part, the suit would be con- 
tentious, notwithstanding the fact that the service of 
the summons could not he effected on the defendant. 
A suit cannot he said to he non-contentious merely 
because the decree therein is passed ex parte . Anna - 
malai Chettiar v. Malay andi Appaya Naik, 
I. L R 29 Mad, 426 , followed. Upendra Chandra 
Singh v.Mohri Lai Marwari < J. L,R,31 Calc 745 , 
not followed. The defendant having transferred his 
property to another during the active prosecution of 
the suit but before the service of summons : Held 
that the doctrine of In pendens fpplied. Radha- 
syam M ohapattra v. Sibu Panda , J. / . R. 15 Calc. 
647 ; Alboy v. Annawdai, I. L. R. 12 Mad. 180 ; 
Parsotaw Saran v.Sanehi Lai , I.L R. 21 All. 408 ; 
Vpendra Chandra Singh v. Mohri Lai Marwari , 
I. L . R. 31 Calc. 745, not followed. Jogendra 
Chunder Ghose v. Fulkumari Dassi , l.L . R. 27 
Calc, 77, and Annamalai Chettiar v. Malayandi 
Appaya Naih, 1. L.R, 29 Mad. 426 , approved. 
Per Beaman, J .— 1 am clearly of opinion th*t from 
. the moment a suit of any sort whatever, except only 
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collusive suits, is tiled, it is potentially contentious. 
So-called friendly suits, I think, certainly are. For 
the purpose then of conditioning the rule <>f hs- 
pendens, I would say that the filing of any but a. 
collusive suit is enough. Krishnappa v. 
Shiyappa (19o7) . . I. L. B. 31 Bom. 393 

s. 53 — 

See Fraudulent Conveyance. 

I. B. B. 34 Calc. 998 

See Fraudulent Teanspee. 

I. X,. B. 30 Mad. 8 

- — Fraudulent transfer — Suit to set aside frau- 
dulent conveyance — Frame of suit — Appeal. — A 
suit under s. 53 of the Transfer of Property Act to 
obtain a declaration that a conveyance is voidable at 
the instance of the creditors of the transferor must 
he brought by or on behalf of all the creditors, and 
the suit unless so framed would not be maintainable. 
Burjorji Dorabji Patel v. Dhunbai, I. L. R. 16 
Bom, 1 , Islvar Timappa Hegdev . Deiar Venkap - 
pa, I. L. R,27 Bom. 146 ; Chatterput Singh v. Ma - 
haraj Bahadur, I. L. R. 82 Calc. 198 , and Reese 
River Silver Mining Co, v Atn ell. L. R. 7 Eq . 347, 
referred to. But a suit cannot be dismissed on this 
ground, if the objection is taken for the first time in 
appeal. Hakim Lal v. Mooshahar Sahtt (1907). 

X. L. B. 34 Calc. 999 

S. 54 — 

— Transfer of property by the Road Cess De- 
partment to the Public Works Irrigation Depart- 
ment — Property valued at less than 100 rupees — 
Delivery of possession. — A certain plot of l.*nd being 
transfeiVed by the Bead Cess Department to the 
Public Works Irrigation Department for a sum less 
than one hundred rupees without any registered in- 
strument, the Secretary of State for India in Council 
instituted a suit gainst the defendants for recovery 
of possession of the said lands. Upon an objection 
taken that the plaintiff acquired no title to the pro- 
l erty, as the transfer, upon which he relied, was in 
c< ntravention of the provisions of s. 54 of the Trans- 
fer of Property Act : Held that, inasmuch as the 
transfer was not made by a registered instrument, and 
as also the plaintiff had been in occupation ’ from 
before date of the transfer and there was not any 
delivery of possession within the meaning of the 
provisions ot s. 54 of the Transfer of Property Act, 
the plaintiff acquired no title by the said transfer. 
Gunga Narain Gope v. Kali Charan Goala, 1. L. 
R. 22 Calc. 179, distinguished. Sibendrapada 
Banerjee v. Secretaby op State for India 
(1907) .... I. Ij. B. 34 Calc. 207 

s. 55 — 

See Lien. . I. X». B. 30 Mad, 524 

ss. 55, 59— 

See Covenant, Construction op. 

I. L. B. 30 Mad. 284 
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ss. 59, 98 — 

See Kanom. # 1. 1,. R. 30 Mad. 300 
— s. 60— 

— Mortgage — Redemption — Effect of puchase 
by mortgagees of part of the mortgaged property . 
— When the integrity of a mortgage has been broken 
up upon the purchase by the mortgagees of the 
equity of redemption in a portion of the mortgaged 
property, the right of redemption of e-ich of the 
sever al mortgagors is confined to his own interest 
in the mortgaged property; he cannot redeem the 
remainder of the mortgaged property against the 
wishes of the mortgagees. Naioab Azimut Ah Khan 
t. Jowahir Singh, 13 Moo. I. A. 404 ; Kurag Mai 
v.Purm Mai , I. L. R. 2 AH. 060 , and Qirish 
d hander Dei/ v. Juramoni De, 5 C, W. JY. S3, 
followed. Mtjnshi v. Datjlat (1906). 

I. L. R. 29 All. 262 

ss. 62, 63— 

See Mobtgag-e Redemption-. 

I. L. R. 29 All. 471 

ss. 62, 83— 

— Civil Procedure Code ( Act XIV of 1882), 
■ss. 13,43 — Res judicata — Usufructuary mortgage 
' — Suit for possession of mortgaged property — 
Tender of mortgage-money — Deposit in Court — 
Redemption decree Second suit to recover mesne 
profits from the date of deposit to the date of 
recovery of possession of mortgaged property — 
Position of mortgagee in possession after the 
tender of deposit of mortgage-money . — In 1884 the 
plaintiffs executed a usufructuary mortgage in 
favour of the defendant and placed him in posses- 
sion of the property In 1901, the plaintiffs tendered 
the amount of the principal to the defendant, but it 
was not accepted. The plaintiffs in consequence filed 
& suit, under s. 62 of the Transfer of Property Act 
{IV of 1882), to recover possession of the mortgaged 
property, and at the same time under s. 83 of the 
Act deposited the amount of the principal in Court 
-as the amount payable on the mortgage. The Court 
passed a decree for possession. In 1904 the plaintiffs 
filed another suit to recover mesne profits from the 
'defendant from the date of the deposit to the date 
when he recovered possession of the mortgaged 
property from the defendant in execution of the 
xedemption decree in the previous suit. The claim 
■was disallowed on _ the ground of res judicata . 
Meld , that the plaintiffs having failed to ask for 
mesne profits in the previous suit, his present claim 
was barred either under s. 13 or 4-J of the Civil 
Procedure Code (Act XIV of 1882). The profits 
•derived by a mortgagee after a proper tender made 
or after the amount due has been deposited in 
<2ourt are profits tor which he has to account to the 
mortgagor in virtue of a liability tacked on, so to 
say, by the statute to the mortgage contract • and as 
such a claim to them by the mortgagor is one arising 


TRANSFER OF PROPERTY ACT (IV 
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from and connected with his right to redeem or 
recover possession of the property. From the date 
of the tender or of the deposit, as the case may be, 
the mortgagee continues as mortgagee but with a 
statutory liability to account for the profits received 
by him from that date. He is not then a mere 
trespasser but a mortgagee still, bolding the property 
as a kind of trustee for the mortgagor and as such 
accountable to the latter for the profits. Ruhh- 
minibai v. Venkatesh (1907). 

I. X>. R. 31 Bom. 527 

s. — 

—Purchaser of equity of redemption from 
mortgagor not hound to pay public charges and it 
not when he purchases the lands at a revenue sale 
a constructive trustee under s. 90 of the Trusts 
Act — Mortgage , lien of property paying prior * 
extinguished when part of mortgaged property is 

purchased for such amount — Sale for revenue 

Trusts Act (II of 1882), s. 90. Where a person 
paying off a prior mortgage, purchases a portion of 
the mortgaged properties, in consideration of the 
amount so paid to him, the lien acquired by such 
payment is extinguished and cannot be used as a 
shield against a subsequent mortgagee by such pur- 
chaser. The assignee of a mortgage decree purchase 
ing a portion of the mortgaged properties, acquires 
over such portion a lien for only a proportionate 
share of the mortgage amount. I he implied 
covenant on the part of the mortgagor, under s. 65 
of the Transfer of Property Act, to pay the public 
charges on the properties mortgaged does not extend 
to the purchaser of the equity of redemption from 
the mortgagor. Such purchaser in omitting to pay 
such charges does not fail to discharge any obligation 
owing from him to a mortgagee of the said proper- 
ties, and in purchasing such properties at a revenue 
sale foi\ non-payment of such charges, he does not 
gain an advantage as qualified owner in derogation 
of the rights of the mortgagee or other persona 
interested in the property so as to constitute him a 
constructive trustee for them under s. 9u of the 
Trusts Act. Renoa Sbinivasa Chabi v. Gfana- 
PBAKASA MtTJDALIAB (1906*. 

I. L. R. 30 Mad. 67 

ss. 67, 96, 97— 

- See Mobtgage. 

II. L. R. SO Mad. 408 

s. 69— 

~ See Yendob abd Purchases. 

I. I,. R. 31 Bom. 588 

s. 82 — 

— Purchase by the mortgagee of some of the 
mortgaged properties in execution of another 
decree, effect of — Contribution — Execution proceed* 
ing — Separate suit — If by reason of it being neces- 
sary to sell the remaining share in the mortgaged 
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properties of the judgment-debtor, any equity 
should arise between the decree -holder and other 
persons interested in the pioperties mortgaged, to 
have the decretal money distributed over the whole 
property mentioned m the decree, that equity must 
be enforced by an independent suit. Nafar 
Chunder Mundul v. JBaikanto Nath -Key, 4 C . X. 
JB. 15, referred to. A mortgagee having purchased 
the equity of redemption in a part of the mortgaged 
property previously, applied subsequently to enforce 
his decree against the remaining mortgaged proper- 
ties without bringing the property purchased into 
hotchpot, and without making all the persons inter- 
ested in the said properties, parties. On objections 
being taken that the decree-holder was not entitled 
to do so, and that, even if he could do so, the decretal 
amount now sought to be recovered should be appor- 
tioned between the properties purchased by him and 
the remaining properties : Meld, that the decree- 
holder was entitled to execute his decree against any 
of his mortgaged properties ; Meld, further, that 
the question of apportionment must be tried and 
disposed of in a separate litigation, and could not 
properly be considered and decided in execution 
proceedings. Marendra Kumar Quha v. Dm 
Dayal Saha, 4 C. X, J. 195 , dissented from. Amin 
CJhaND v. Bukshi Sheo Pebshad Singh (1906). 

I. X. R. 34 Calc. 13 

s. 85 — 

See Mobtgage. . 11 C. W. N. 1078 

— Mortgagee holding tuo mortgages on same pro- 
perty and who has sued on the first mortgage and 
sold the property without mentioning the second 
mortgage, cannot sue on his second mortgage . — A 
mortgagee who is made a defendant under s. 85 of 
the Transfer of Property Act and who omits to set 
up a mortgage is barred from suing on such mort- 
gage when in consequence of his omission the proper- 
ty is ordered to he sold free from the mortgage 
which had not been pleaded. Sri Gopal v. Pirthi 
Singh, I. X. JR. 24 All. 429, referred to. A party 
holding two mortgages on the same property and 
suing on the first mortgage alone, is in respect of the 
second mortgage a party to the suit under s. 85 of 
the Transfer of Properly Act; and if he omits to 
mention, his second mortgage and the property is 
ordered to be sold free of such mortgage, he cannot 
afterwards sue to enforce his second mortgage against 
such property. Sundar Singh v. JBholu, I. X. JR, 
20 All. 322, dissented from. JDorasamy v. Venka- 
tas esha Aiyar, I. X. JR. 25 Mad. 108, followed. 
Natttt Kbishnama Chabiab v. Annangaba 
Chaeiab (1U07) . . I. I*. R. 30 Mad. 353 

ss. 88, 88— 

See Decbee. I. L. R. 34 Calc. 157 

See Intebest. I. X. R. 29 All. 322 

— ss! 88, 90 — 

v 1 . — JExecution oj decree — Decree to he executed a 
combination of a decree for sale and a personal 
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decree. — Where a decree in a suit for sale of 
hypothecated property is both a decree for sale of 
the property under s. 88 and a personal decree under 
s. 90 of the Transfer of l roperty Act, 3882, there is 
no need for the decree-holder to apply for a separate 
decree under s. 9o, and if he does so and his applica- 
tion is rejected, this will not operate as a bar to his 
executing the decree against the judgment-debtor 
personally. Sadho Singh v. The Mahabaja oe 
Ben abbs (1906) . . I. Xi. R. 29 All. 12 

2. — Mortgage decree under s. 88 cannot impose 
personal liability for costs — Such liability should 
be enforced under s. 90. — It will be contrary to tbe 
scheme of the Transfer of Property Act and to the 
practice of the English Courts of Equity to make 
the mortgagor personally liable for costs in any case 
before the sale-proceeds have proved insufficient to 
satisfy the mortgage claim. Sharpies v. Adams, 
32 JBeav. 213 , referred to. Liverpool Marine 
Credit Co. v. Wilson, X. JR. 7 Ch. 507, referred 
to. A decree under s. 88 of the Transfer of Property 
Act must not order the defendants personally to pay 
the costs. It may contain a declaration of the 
personal liability of defendant for principal or 
costs, bnt such a declaration is not part of the usual 
form of decree under the Transfer of Property Act 
and is enforceable only under s. 90. The words “ the 
amount due on the mortgage for the time being 55 in 
s. 90 must be taken to include costs. Magbul 
Fatima v. Lalta Prasad, I. X. JR. 20 All . 523, 
referred to Kamalamma v. Komanbtjb Naba- 
simha Chasid (1907) . I. X. R. 30 Mad. 464 

s. 89- 

See Mobtgage. I. X,. R. 34 Calc. 888 
ss. 89, 92— 

See Res judicata. I. X. R. 34 Calc. 223 
s. 90— 

See Limitation. I. X. R. 34 Calc. 672 

1. — Mortgage— Mortgaged property totally in * 
capable of being sold — Decree under s. 90 not 
obtainable . — Where property mortgaged was pro* 
perty which the mortgagee could by no possibility 
bring to sale in execution of a decree under bis mort- 
gage, it was held that no decree under s. 90 
of the Transfer of Property Act, 1882, could he 
granted. Kedar Nath v. Chandumal, I. X. JR. 25 
All. 25, distinguished. Pibbhu Nabain Singh v. 
Baideo Misba (1906) . I. X. R. 29 All. 260 

2. — Decree for sale on a mortgage — Property 
ordered to be sold in part not susceptible of sale 
-- Abandonment of claim to sell such part.— * Meld > 
that on the true construction of the provisions a# 
the Transfer of Property Act, 1882, a mortgagee is 
entitled at any stage to abandon his claim against 
any portion of the mortgaged property and then 
obtain a decree under s.90 for any balance due 
after crediting tbe amount realized by the sale of the 
property actually sold Muhammad Akbar v. MunsH 
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Ram, Weekly Notes , 1899, 208, distinguished. 

Shea P rasad v. Behari Lai, L L. R. 25 AIL 79 * 
Kedar Nath v. Chandu Mai, L L. £ 26 All , 25, 
and Ghafur Rasan Khan v. Muhammad Kef ay at- 
ullah Khan , J, L. R. 28 All. 19, referred to. 
Pibbhtt Nabain Singh v. Amib Singh (1907). 

L Xi. R. 29 All. 389 

3 . — Civil Procedure Code (Act XIV of 1882\ s. 
235 iff) ' Decree on ‘ mortgage - Direction for sale 
and recovery of deficit personally — Reservation of 
liberty to apply for personal decree — Personal 
decree contingent on the ascertainment of balance 
— Attachment — Suit for declaration of ownership 
and removal of attachment . — A decree on a mort- 
gage directed that on default of payment of the 
mortgage-money within six months the property 
should be sold, and, if the sale-proceeds were in- 
sufficient to pay the amount due on the mortgage, 
the belance was to he recovered from the defendant- 
mortgagor personally. Reid , that the decree was 
passed in disregard of the provisions of s. 90 of the 
Transfer of Property Act (IV of 1882) in so far as 
it directed personal payment by the mortgagor. The 
words of the section show that this direction should 
have been in a supplemental decree to be passed 
when the net proceeds of the sale should be found 
to be insufficient. The original decree should 
merely have reserved to the plaintiff liberty to 
apply for a decree under s. 90. A minor son of 
the mortgagor having brought a suit for a decla- 
ration of his ownership of an undivided half of a 
house and removal of au attachment which was 
levied under the personal clause of the aforesaid 
decree, before the birth of the minor : Reid, that 
the plaintiff was entitled to a direction that 
the house to the extent of the plaintiff’s interest 
therein he released from attachment. Reid , further, 
that the personal decree was contingent on the 
ascertainment of the balance and only became 
operative and capable of execution when the 
balance was ascertained. Until then the 

amount of the debt, for which alone the 
personal decree was passed, could not he stated as 
required by s 285 (g) of the Civil Procedure Code 
(Act XIV of 1882). The balance of the debt being 
unascertained, the minor was entitled to establish 
any circumstance which affected the validity of the 
attachment against his interest in the property. 
Damodabu. Vvanktt (3906). 

I. X.. R. 31 Bom. 244 

s. 91 — 
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entitled to a refund of the premium. Reid, that the 
lessee was under the above circumstances entitled to 
redeem. Pay a Matathxl Appu v. Kovamel Amina, 
L L. R. 19 Mad. 151 ; Radha Pershad 
Missery. Monohur Das, I. L, R. 6 Calc. 317 - 
lyal Kissoi e Lai Singh Deo v. Kartic Chtvtdm 
Choitopadhya, J. L R. 21 Calc. 116; Kasumun- 
nissa Bibee , v. Nilratna Bose , L L R. 8 Calc. 79; 
Ghrish Cnundra Dey v. Juramom De, 5 C. W. N. 
85 and Ram Snbhagv. Na> Singh , I. L. R . 27 AlU 
472, referred to. Raghunandan Pba-Sad v . Ahbika 
Skgh (1907) . . . I. L. ft. 29 AH. 678 

ss. 92, 93— 


— Usufructuary mortgage— Redemption— Norm 
of decree in a suit for redempti >n. An order 
declaring that the plaintiff’s right to redeem shall 
be extinguished upon non-payment within the time 
limited by a decree for redemption of the" amount 
found to he due is not a proper order when the 
mortgage sought to be redeemed is a usufructuary 
mortgage. Nevertheless where such an order has 
been made and the decretal money has not been 
paid within the time limited and the decree has been 
allowed to become final the plaintiff cannot there- 
after bring a second suit for redemption. Sitaram 
v. Madho Lai, I. L . R. 24 AIL 44, referred to. 
Lachman Singh v . Madstthan (I9i‘7). 

I.L.R.29 AIL 481 


-s. 99— 

See Mobtgage — Redemption. 

I. B. R. 30 Mad. 362 

See Redemption, eight op. 

IL R. 30 Mad. 313 

See Sale in Execution op Decbee. 

11 C. w. JNT. ion 


s. 99— 

— Money decree obtained by mortgagee against 
mortgagor — Transfer of the decree — Assignee 
bound by the provisions of s. 99. — The transferee 
of a money decree obtained by a mortgagee against 
his mortgagor is bound by the restriction imposed 
upon the mortgagee by s. 99 of the Transfer of 
Property Act (IV of 1832). He can attach the 
mortgaged property, but he is not entitled to bring 
it to sale otherwise than by instituting a suit under 
s. 67 of the Act. Chhagan v. Laksh\£AN (<9J7). 

L Ii. R. 31 Bom. 462 


See Redemption. . 11 C. W. £T. 495 

— Mortgage - Redemption— Who may redeem — 
Perpetual lessee — In a suit for redemption of a 
mortgage the plaintiff was a perpetual lessee of the 
mortgaged premises from the mortgagor, holding 
under a lease granted upon payment of a premium 
of R800, with a yearly rental of R4) odd. By the 
terms of the lease the lessee was not liable to he 
ejected, even for non-payment of rent, while if the 
title of the lessors proved defective, the lessee was 


ss. 105, 107 — 

See Lease. . 1. 1* R. 30 Mad. 322 
s. 106- 

See Lease. . I. L. R, 30 Mad. 109 
ss. 106, 107 — 

See Lease. . , 11 C. W. M. 1124 
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TRANSFER OE PROPERTY ACT (IV OP 

1882) — • continued, 

s. 108 — 

See Mineral Rights. 

I. X. R. 34 Calc. 358 

. s. 108 <j)— 

See Lease, Assignment of. 

X X. R. 30 Mad, 410 

s. 118— 

See Exchange. . 11 C. W. N. 342 
s. 119 — 

— Breach of condition constituting cause of 
action under a. 119 of the Transfer of Property 
Act, arises at date of final decree on appeal— 
Limitation A.ct*(XV r of 1877), s. 10— Does not 
apply in suits against assignees for valuable con- 
sideration . — A, the trustee of a temple, exchanged 
certain, temple lands with B and obtained certain 
lands from B in exchange. C brought a suit against 
A to recover the land obtained by A in exchange 
from B and possession was decreed in favour of C, 
and A was deprived of possession in execution of the 
decree on 18th December, lb90. A preferred appeals 
successively to the District Court and to the High 
Court and the decree was confirmed on second appeal 
on the 2*rd February, 892. On the 22nd February 
1904, A’s successor brought a suit against B to re- 
cover the lands got by B from A : — Meld, that the 
dispossession of plaintiffs which entitled him to bring 
a suit under s 119 of the Transfer of Property Act 
must he held to have taken place only when the 
decree for possession against him was confirmed on 
second appeal by the High Court. Meld, further, 
that s. 10 of the Limitation Act did not apply to the 
suit. The section proceeds upon the well-known 
distinction between transfers for valuable considera- 
tion and voluntary transfers, and the transfer in 
this case is not the less a transfer for valuable con- 
sideration, because the consideration subsequently 
failed. Section 1»» does not deprive transferees for 
valuable consideration of the benefits of the statute. 
Bassu Kuar v. Lhum Singh. I. L. B. 11 All . 
47, followed. Manuman Kamat v. Manuman 
Mafadwr, 'I. L . B. 19 Calc . 123, Tulsiram v. 
Murlidhar, 1. L, B . 2^ Bom . 750, distinguished, 
Kajagopalan v . Kasivasi Somasundara Tham- 
biran (1907) . . . X Ii. R. 30 Mad. 310 

s. 123 — 

— Gift — Begistered deed of gift unaccompanied 
by delivery of fossession . — A registered deed of 
gift, unaccompanied by delivery of possession. Is 
valid by virtue of the provisions of s. I2i of the 
Transfer of Property Act JDharmodas Lass v, 
Nistanni Lasi, L L, B. 14 (ale. 446 • Bai Bam - 
hair. Bai IManu L L.B . 23 Bom. 234 , and Phul 
Ohand v. Laic Jehu, I. JL . B. 25 All . 358, followed. 
Balbhadka v. Bhowani (1907). 

X X, R. 34 Calc. 853 


TRAN SEER OE PROPERTY ACT (TV 
OE 1882)— concluded . 

s. 130 — 

See Actionable Claim. 

X X. R 30 Mad. 235 f 
I. X. R. 34 Calc. 289 
See Assignment o» Debt. 

I. X. R. 30 Mad. 75 

Chapter IV— 

See Mobtgage. I, X. R. 29 AIL 385 

TRANSFER OE TENURE. 

recognition of, Tby landlord — 

See Landlord and Tenant. 

I. X. R. 34 Calc. 902 

TREES. 

See Bhagdari and Nab wad a bi Act. 

I. L. B. 31 Bom. 183 
See Land Acquisition Act, ss. 3 (a), 23. 

I. L. R, 30 Mad. 151 
See Landlord and Tenant. 

X X. B. 29 AIL 484 

TRUST. 

See Express Trust. 

X X. R. 31 Bom. 418 

TRUSTEE. 

See Will. . I. X. R. 31 Bom. 472 
removal of — 

See Endowment. X X. R. 34 Calc. 587 

TRUSTS ACT (II OE 1882). 

ss. 53, 36 — 

— Trustee— Transactions entered into by trustee 
for his own benefit — “ Unless othemoise provided ” 
— Equity in favour of a person paying off a sub- 
sisting charge on property — Appointment of 
cestui que trust as trustee.— S. 53 of the Indian 
Trusts Act (II of 1882) strikes at ^transactions en- 
tered into by a trustee for his own profit after he 
has accepted the trust and while he is Performing 
the duties of the office. It does not render void a 
mortgage in favour of a person created before he 
becomes trustee of the proj erty by the deed of trust 
itself as a condition of the trust imposed by the 
settlor. The expression “ unless otherwise provided” 
used in s. 36 of the Indian Trusts Act (II of 1882), 
means, unless otherwise provided by the instrument 
of trust. Where there is a subsisting charge on 
certain property p- id off by the person in posses- 
sion, it is equitable that when the plaintiff reclaims 
the estate, credit should he given to that person for 
the payment of the mortgage which the plaintiff 
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TRUSTS ACT (II OR 1882)— concluded. 

would have had to meet. Mahomed Shumsool v. 
Shewukram , L . R. 2 I. AJ17 ; Lomba Gumajiv. 
"Vishwanath Jmrit. ( 1893) P. J. 30 ; and Ranu v. 
Kedu, (1894) P. 35, followed. There is no provi- 
sion in the Indian Trusts Act (II of 1882) that a 
-cestui que trust shall not be appointed a trustee. He 
is not as such incapacitated from being trustee for 
himself and others $ but as a general rule he is not 
altogether a fit person for the office in consequence 
-of the probability of a conflict between his interest 
and his duty. Ashidbai v. Abdulla (1906). 

X. Xi, R. 31 Bom. 271 

ss. 81, 83— 

— Trust for a specific purpose — "Express trust 
— "Resulting trust — Limitation Act (XV of 1877) 3 
s. 10. — Per Batchelor, J. (obiter).— S. 10 of 
the Limitation Act does not apply where the object 
of the original trust being uncertain or undiscover- 
able, a resulting trust arises by operation of ss. b 1 
and 83 of the Indian Trusts Act, 1882. Whether 
the resulting trust flow from the invalidity of the 
declared trust or from the impossibility of ascertain- 
ing the declared trust* it is equally a substituted 
irust, that is, a trust which is created by the law 
Jaut de mieux , that is as the best arrangement 
which the law regards as possible in difficult cir- 
-cumstances. '1 his general rule is affected to this 
extent only, that where there is a trust covering the 
whole estate and the bequests do not exhaust the 
estate, the trustees ai e express trustees of the residue 
for the heir of the testator. M athuradas v. Van- 
dra wandas (1906) . I. Xi. R. 31 Bom, 222 

s. 90— 

See' Appeal, Abatement of. 

I. L. R. 30 Mad, 67 


u 

TTBHATAPATTOM. 

— Malabar Law — Vbhayap attorn — Agreement 
in mortgage perpetually void as a clog on the 
equity of redemption. An ubhayapattom > is a 
hanotn mortgage. Where from the terms of an 
nhhayapattom it is clear that the debt was not 
intended to he extinguished, a covenant for per- 
petual renewal by the motgagor operates as a clog 
-on the equity of redemption and the add tion of the 
words f you shall hold the properties for ever with- 
out surrendering them 9 does not convert such a 
-transaction into an immediate grant of a permanent 
interest. Such a covenant will he inoperative as a 
<clog on the mortgagor’s right of redemption in a 
mortgage executed before the passing of the Trans- 
fer of Property Act and subsequent to 85 s *, on the 
principles of equity wbicb formed tbe basis of 
judicial decisions during that period. Neelaean- 
dhan Hambudripad <?. Tibunilai Anantha- 
Krishna Attar (1906) . I. I>. R. 30 Mad, 01 


ULTRA VIRES. 

See Damages, Suit fob. 

XX 1 .R, 34 Calc. 863 
Lease. . I. IX R. 34 Calc. 1030 

See Letters Patent, 1865, cl, 12. 

n c. w. h, 603 

See Rule 515 A of the High Court. 

X. Xi. R. 34 Calc. 010 

— Local Self-Government Act (III of 1885), ss. 
139 and 78 — Bye-law made under — Authority of 
the District Board to make the bye-laio. — Where 
a bye-law of a District Board made under s. 139 of 
the Bengal Local Self-Government Act was in these 
terms : — a Whoever encroaches on any road by culti- 
vating crops or by ploughing it up for cultivation, 
or by the construction of any building or structure 
thereon ex cept by the permission of the Chairman 
of the District Board, shall he liable to a fine not 
exceeding Rs. 50, and to a further fine not exceeding 
Rs. 2 for every day on which the offence is conti- 
nued Held, that the bye-law is not ultra vires of 
the District Board which has power under s. 139 
read with s. 7 8 of the Bengal Local Self-Govern- 
ment Act to make such a bye-law. The building of 
a part of a house over part of a public road with- 
out the permission of the Chairman of the District 
Board is punishable under tbe bye-law. Raiiautar 
Sahu v. Areas Municipal Boaed (1907). 

11 C, W. XT. 1099 

uistcertahstty. 

See Will. . * X L. R. 31 Bom. 583 

UXTCOXTSCIO^ABLE BARGAIN. 

L— Circumstances under which relief may be 
granted by the Court — Undue influence — A person 
of tbe age of some twenty-eight years, the son of a 
wealthy father, but of profligate habits and greatly in 
need of money, his father having refused to supply 
him, executed a bond to secure a sum of R*. 500, with 
interest, which amounted to Rs. 37-8-0 per cent, per 
annum, with six-montlily rests. The bond further 
contained a stipulation that the borrower should not 
be empowered to repay the money within iliree 
years. And if he did pay within three years, he 
should nevertheless he obliged to pay three years’ 
interest at the rate mentioned. Held, that although 
it could not be said that the execution of this bond 
was procured by means of undue influence or that 
the rate of interest was penal, nevertheless the bar- 
gain was an unconscionable bargain against which 
the Court might properly give relief The High 
Court affirmed the decree of the lower Appellate 
Court which gave the plaintiff the principal sum 
with simple interest at the rate of 24 per centum per 
annum. * Madho Singh v. Kashi Ram I. L. R. 9 
All. 228 ; Kirpa Ram v. Sami-ud-din Ahmad 
Khan, 1. L. R. 25 All. 284 , Kamini Sundari 
Chaodhrani v. Kali Brosunno Ghose, I. L. JR. 12 
Calc. 225; Kunwar Ram Lai v. Nil Kanth, L. R. 
20 I. A. 112, and Rajah MoJcham Singh v. Rajah 
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tmCOHSCIONABLE i BARGAIN -con- 

eluded . 

Rup Singh, L, 22. 20 I, -4. 127 , referred to. Bal- 
kishan Das Madan Lab (190 ) 

I. X. B. 29 All. 303 

2. — Unconscionable bargain — Contract Act (IX 
of 1872), ss. 16, 19 A — Contract induced by undue 
influence — M oney -lender — Exorbitant rate of in- 
terest — Undefended tuit— Court’s right to interfere 
— - Reasonable rate of interest , w hat is . — Under ss. 
16 and 19 A of the Indian Contract Act the Court has 
power to Interfere and relieve a defendant against 
what may appear to the Court to be unconscionable 
transactions. The circumstances in each case must 
be looked to in order to decide what would he a 
leasonable rate of interest to allow. Poma Dongra 
v. William Gillespie (lv>07). 

I. Xj. E. 31 Bom. 348 

UNDEBGBOUND BIGHTS. 

See Mineral Bights. 

I. Xi. B. 34 Cale. 358 

UNDEB-BAIYAT. 

See Landlord and Tenant. 

X. X. K. 34 Calc. 104 

X — Civil Procedure Code ( Act XXV of 1882 J, 
s. 310A — ‘Sale in execution , det oeit to set aside — 
t( Person whose immoveable property has been sold ” 
— An under-raiyat under the judgment-debtor — 
Lacus standi . — An under-raiyat can apply under 
s. 310 A, Civil Procedure Code, as bein* a person 
whose immoveable propeity has been sold in execu- 
tion of a decree for arrears of rent due in respect of 
the superior holding. Narain Mandal v. Sourm - 
dra Mohan Tagore , 1. L . 22. 32 Calc 107 ; Paresh 
Nath Singha v. Naho Copal Chattopadhya, 
I. L , 22, 29 Calc . 1 ; Binodim v. Peary Mohan 
Haidar. 8 C . TV. N. 55 ; Kunja Behary v„ Sambhu 
Chandra , 8 C. TV. JSf . 232. followed in principle. 
Abed Mollah v, JDiljan Mollah , I. L . 22. 29 Calc , 
459 , dissented from, Chandba Kumar Nath v. 
Kamini Kumar Ghose (1907) 11 C. W. N. 742 

2. — Under-raiyat — Seri fafo lity — Bengal Ten- 
ancy Act (Pill of 1885 j, s. 49. The heirs of an 
under-raiyat under an annual holding do not acquire 
an interest in his holding by inheritance* The only 
right which they have, irrespective of custom or 
local usage, is to remain in possession of the land 
until the end of the agricultural year for the pur- 
pose of either realising the rent which might accrue 
during that year or for the purpose of tending and 
gathering in the crops. Arip Mondal v. Bam 
Matan Mondal , 8 C. TV. N. 479 9 explained. 
JAMINI SUNDABI DASI V . liAJENDRA >ATH 
Chukerbutty (1906) . . 11 C. W. N. 519 

HOT>IVXDEI) SHAPES IN XAND. 

See Mahomedan Law— Giet, 

X. B. 34 X A. 167 


UNDUE INFXUENCE. 

See Fiduciary BeLAtionship. 

I. X. B. 30 Mad. 169' 

See Unconscionable Bargain. 

•— Contract Act (XX of 1872 , as* amended bp 
Act VI of 1899 J, ss, 16,74 . — Urgent need of 
money on the part of the borrower does not of itself 
place the lender in a position to fC dominate his 
will** within the meaning of s. 16 of the Contract 
Act (IX of 1872), as amended by s. 2 of Act VI of 
1899. Bhanipal Das v. Maneshar Bahhsh Singh y 
L. B. 33 I. A. 118 : X, L 22. 28 All, 570, dis- 
tinguished. Sundae Koer v. Bai Sham Kkishen 
(1906) . . . I. X. B. 34 Cale. 150 1 

X. B. 34 X A. 9 


UNITED PBOVINCES COUBT OP 
WARDS ACT (III OP 1899). 

ss. 9, 35, 47— 

See North-Western Provinces Land* 
Bevenue Act (XIX op 1873), ss. 194 
(g), 203. . X X. B. 29 AH. .589 

UNITED PBOVINCES XAND BEVE- 
NUE ACT (III OP 1901). 

ss. 110, 111, 223 <fc)- 

See Partition . I. X. B. 29 All. 604 

ss. 147, 227, 223— 

— XIX of 1901 (United Provinces Land Revenue* 
Act), ss. 147, 227 and 228 Act No. XL V of 185(1 
(Indian Penal Code), s. 353 — Attachment — Power 
of lahsildar to issue warrants of attachment for 
realization of revenue. - Held , that a Tahsildar 
has no power under the United Provinces Land 
Bevenue Act, 1* 01 to issue a warrant of attach- 
ment in order to realize arrears of Government re- 
venue, nor is a warrant issued by a Tahsildar vali- 
dated by general authority to that effect given to 
him by the Collector of the District. Emperor 
Badhe Lal (1907) . T. X. B. 29 All. 272 

UNITED , PBOVINCES MUNICIPALI- 
TIES ACT (LOCAL I OP 1900). 

ss. 82, 87 (3)— 

— Application for permission to build — Implied 
permission— Power to erect necessary scaffolding* 
— Where application for permission to build has 
been made to a Municipal Board and the period 
mentioned in s. 87 (a) of the Municipalities Act,, 
1900, has expired, the applicant is in the same 
position as if the erection of the building specified 
in his application had been formally sanctioned by 
the Bomd. A sanction, express or implied, to the 
erection of a specified building necessarily carries 
with it a right to out up such ordinary scaffolding 
as would he necessary under ordinary circumstances 
for the execution of the work. Emperor v, Gokul 
(1907). . . . X X. B. 29 All. 737 
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UNLAWFUL ASSEMBLY. 

— Venal Code, s. 143 — Dispute amongst joint 
owners— Unlaujul assembly with armed men — 
Force not actually used — Sentence— Criminal Fro* 
cedure Code (Act V of 1898) , s. 106 -Order 
against one joint owner — Proceeding against the 
other owner under s. 107 , desirable . — Where two 
parties were entitled to joint possession of a property 
but one party having been out of possession, their 
servants (the petitioners) with 30 or 40 other 
persons went armed with laties to take forcible 
possession of the property and succeeded in getting 
possession without having had to use any force : 
— Heidi that the petitioners were rightly convicted 
of an offence under s. L43, Indian Penal Code, but 
as the masters of ihe petitioners had a right to 
possession and as what the petitioners did, though 
not warranted by law, did not actually lead to a 
breach of the peace, the sentence ought not to be 
too severe. That an order under s. 106, Criminal 
Procedure Code, directing the petitioners to execute 
bonds to keep the peace for one year was, in the 
circumstances, justifiable but as that order would 
have the practical effect of preventing the peti- 
tioners and their masters from taking possession of 
the property, it was desirable that the other side 
should also be bound down in a proceeding under 
s. 107, Criminal Procedure Code. Bepin Behabi 
Guha v. Peanakul Majumdab (1906), 

II C. W. N. 176 

UNLAWFUL CONSIDERATION. 

See Civil Pbocedube Coke. 

I. L. R. 31 Bom. 552 


UNPROFESSIONAL CONDUCT. 

* See Advocate. 

— Advocate — Arrangement with client without 
intervention of Solicitor — Threat — Compensation . 
*—An advocate of the High Court made an arrange- 
ment to do piofessionai work tor his client, without 
the intervention of a Solicitor, at a fee of half the 
usual charge ; and, on another occasion, he wrote to 
the same client to the effect that he had an offer to 
work professionally against her (the client) in a j 
case the plaint ot which was settled by him for her, ! 
and unless she paid him ten gold mohurs (five 
times the usual fee) for refusing the brief offered | 
he would take up the case against her: — Held, i 
that the advocate was guilty of highly unprofes- j 
atonal conduct. S. K. H., an Advocate, In re 
(1307) * . . L L. It. 34 Calc. 729 

TJIfSOUNDNESS OF MINX). 

See Insanity. L L. R. 34 Calc. 688 

USE AND OCCUPATION. 

See Pbesidency Small Cause Courts 
Act. . . L L. R. 31 Bom. 138 


USUFRUCTUARY MORTGAGE. 

See Agra Tenancy Act (Local No. II) 
op 1901, ss. 20, 21. 31. 

L L. R. 29 All. 327 

See Civil Pbocedube Code. 

L L. R. 31 Bom. 527 

See Tbanspeb op Property Act, ss, 92, 

93 . . . L L. R. 29 AIL 481 


USURY LAWS REPEAL ACT (XXVIII 
OF 1855). 

See Interest. . IL.E. 29 AIL 33 

UTBANDI TENANCY. 

— Abandonment — Notice — Landlord and tenant 
— Sale of landlord's interest — Admission by vendor 
who is a party — Tenanfs right to plead that sale 
was benami . — An utlandi tenant, when he ceases 
to hold the land, is not bound to give any notice 
of abandonment to his landlord, in order to avoid 
liability for rent for future years. Ambita Lad 
Mukhebjee v. Gibidhab Ghosh (1907). 

11C.W.N. 581 

UTTERING FALSE COIN. 

See Coin. . X L. R. 29 ALL 141 

V 

VALID SANCTION. 

requisites of— 

See Sanction pob Pboseotttion. 

11 C. W.N.195 

VALUATION OF LAND. 

See Land Acquisition Act, ss, 19, 23. 

11 C. W. N. 875 

VALUATION OF SUIT. 

See Appeal to Pbiyy Council. 

I. L. R. 34 Calc. 400- 

See Court-pees. 

See Court Pees Act. 

See Restitution op Conjugal Eights. 

I.L.R. 34 Calc. 352 

See Suits Valuation Act, 

^ I. L. R. 31 Bom. 73 

1, — Jurisdiction — Suit by unsuccessful claimant 
under s. 283 of the Code of Civil Procedure to 
obtain the declaration rendered necessary by the- 
order allowing attachment , when there is no distinct 
claim against judgment-debtor for declaration of 
title, to be valued at the amount for which attach *• 
ment is made and not at the value of the property, 
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—Judgment-debtor not party, merely as such , to 
•claim proceedings in the eye of laic. — A claim to 
attached property under s. 278 of the Code of 
Civil Procedure being dismissed, the unsuccessful 
claimant sued for a declaration that the property 
was not liable to attachment as the property of the 
judgment -debtor. The judgment- debtor was made 
a party but no distinct claim was made against him. 
The value of the attached property was 112,775, 
while the amount for which attachment took place 
was only Bl,7* *0 : — Held, that such a suit was not 
-a suit to obtain a declaration of title to the property, 
but one for getting rid of the effect of the order dis- 
allowing the claim and ought to be valued at the 
amount for which the property was attached when 
such amount is less than the value of the property. 
Dwarha Das v. Kameshar Prasad, I . L. R. 17 
AU. 69, distinguished. A judgment-debtor who 
is not in fact a party to the claim proceedings does 
not in the eye of law become such by reason solely 
of his being the judgment -debtor. Moidin Kuth 
v. Kunhi Kuth Al%, I. L. R. 25 Mad. 721 , 
followed. Kbishnasami Naidtt v Somasttndaram 
Chettiab (ly07) . . I. L. R. 30 Mad. 335 

2. — Court Fees Act (VII of 1870), s 7, para. 
XV, cl (c ) — Suit for declaring invalidity of 
document, which plaintiff is not hound to ham set 
■aside is not a suit for declaration and consequential 
relief within section — Jurisdiction ~ Rule 2 of 
Rules under s 9 of Suits Valuation Act , — In order 
to determine whether a suit falls under s. 7, 
paragraph IV, clause (c) of the Court Fees Act, the 
substance of the plaint and not the words which the 
plaintiff chooses to use, must be considered. A person 
may rely on the invalidity of a void instrument 
as against himself without suing for its cancellation ; 
and a suit by him for declaring the invalidity of 
such instrument will not he a suit for declaration 
and consequential relief under s. 7, paragraph 
IV, clause (c) of the Court Fees Act. It will he 
otherwise where the party cannot impeach the 
arrangement effected by the deed without having it 
cancelled. A transaction by the Karnavan of a 
Tarwad is v-id against members not consenting 
thereto, if it is in excess of his powers as such Karna- 
van. In declaratory suits where no consequential 
relief is prayed, the value for purposes of jurisdiction 
is the value of the property likely to he effected by the 
declaration and rule 2 of the rules of the High Court 
of 26th February, 1903, does not apply to such cases. 
•Chingacham Vi he Sankaean Nair v. Chinga- 
'Cham ViTiit Gopala Menon (1906). 

I. Li. R. 30 Mad. 18 

3. — Valuation of suit —Appeal — Forum of 
appeal — Pengal , N. W. P. and Assam Civil 
■Courts Act (XXI of 1887), s. 21 — Suit for recovery 
of land and mesne profits Interest pendente lite 

Court-Fees Act (VII of 1870), s. It— Held by 
Bambini ,A C.J., Bbrtt, Mitra and Woodroffe,*//., 
that when in a suit for possession of land and mesne 
profits, which was originally valued at a sum below 
R5,000, and which was instituted in the Court of 
a Subordinate Judge, but in which the whole amount 


VALUATION OR SUIT— concluded. 

actually found due, inclusive of mesne profits payable 
by the defendant to the plaintiff, was over R5,000, 
an appeal would lie to the High Court and not to the 
District Court. Where a plaintiff fixes a certain sum 
as the amount of his claim only approximately or 
tentatively, and prays that the amount may he 
ascertained in the suit, the amount found by the 
Court to he due to him must generally be regarded 
as the value of the original suit for the purpose of 
determining the forum of appeal. Gulab Khan v. 
Abdul TVahab Khan, I L. R. 81 Calc 365 > 
approved. Held, also, that interest pendente Me on 
the mesne profits should not be taken into account 
in estimating the value of the original suit. Held 
by Mttkebjee, J , that the rule formulated in Gulab 
Khanv. Abdul TVahab Kha I L R. 31 Calc. 365, 
was too wide and required to be qualified j that 
where a plaintiff was permitted by s 50 of the 
Code of Civil Procedure to put upon the relief 
claimed by him an approximate or tentative value, 
and the Court determined the amount which the 
plaintiff was entitled to recover, such amount, if 
accepted by the plaintiff as the value of the relief 
claimed by him. determined the value of the suit and, 
consequently, the forum of appeal, under s. 21 
of Act XII of 1887. IjJATtrxEA Bhutan v. Chandra 
Mohan Banerjeb (1907) . I. L. R. 34 Calc. 954 

VENDOR AND PURCHASER. 

— Auction sale under power of sale in a mort- 
gage — Condition ot sale depreciatory of mort- 
gagor's title — Solicitor of mortgagee acting for 
purchaser in preparation of deed of conveyance 
— Constructive notice Conduct of mortgnqees at 
sale inducing bidders to leave — Knoioledge of 
purchaser of such circumstances — Notice — Proviso 
in mortgage to protect purchaser — Transfer of 
Property Act (II? of 1882), s. 69. — At an auction 
sale under a power ,of sale in a mortgage on condi- 
tions one of which both the lower Courts found to 
be a depreciatory condition wholly unwarranted by 
the state of the mortgagor's title, the mortgaged 
property was knocked down to the appellant who 
the same day signed a written contract to purchase. 
In a suit by the purchaser against the mortgagor 
for possession of the property to which suit the 
mortgagees were made parties : Held, that the pur- 
chaser was not affected with constructive notice of 
the true state of the title by reason of the fact that 
some days after the contract of sale was completed, 
he instructed the mortgagees’ solicitor to act for him 
in the preparation of the deed of conveyance, and 
that the solicitor knew that the condition of sale was 
unjustifiable The knowledge of the solicitor as to 
the title was not acquired in the matter for which 
he was the purchaser’s agent and could not be used 
to upset a transaction of a date before tnat agency 
commenced. Th* sale was therefore not invalid on 
that ground The mortgage which was in the 
English form contained a proviso that upon the 
exercise of the power of sale 4< the purchaser shall 
not he bound to see or inquire whether any default 
has been made, or otherwise as to the necessity or 
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expediency of such sale, or that the sale is otherwise 
improper or irregular, and notwithstanding any such 
irregularity, such sale shall, as far as regards the 
safety and protection of the purchaser, be deemed 
to be within the aforesaid power, and be valia and 
effectual accordingly, and the remedy of the mort- 
gagor shall be in damages only.” It was found by 
the first Court on the facts that at the sale the mort- 
gagee defendants by themselves or their agents so 
conducted themselves with reference to the sale that 
bidders were induced to leave, and that the purchaser 
was present and had notice of those circumstances. 
Held, that the purchaser was affected with notice of 
the impropriety of the sale, and bought at his own 
risk, notwithstanding the proviso in the mortgage 
and the provisions of s. 69 of the Transfer of Pro- 
perty Act (IV of 18 2), and that these circum- 
stances invalidated the sale. Chabildas Lallubfai 
v. Dayal Mowji (1907) . I. L. R. 31 Bom. 566 ; 

X». R. 34 I. A. 179 

VERDICT OR JURY. 

See J OINDER OB Charges. 

11 C. W. N. 715 

VERIFICATION. 

See Written Statement. 

11 C. W. 3ST. 871 

VILLAGE CHAUKIDARI ACT (BENG- 
VI OF 1870). 

* ss. 48, 51— 

See Chattkxdaei Chakran Lands. 

I. L. R. 34 Calc. 564 


W 

WAIVER. 

See Bond. . . 11 C. W. N. 903 

See Limitation Act (XV or 1877), Sch. 

II, Abt. 75. I. L. R. 29 AIL 431 
See Privy Council, Peactice op. 

I. L. R. 34 Calc. 709 

— Civil Procedure Code ( Act XIV of 1882), 
$$. 244, 291, 311 — Execution sale, brought about 
by fraud— Waiver of right to object to sale ~ Plea 
of waiver when to be given effect to and to what 
extent- Public policy — Circumstances from which 
waiver to be inferred— Knowledge of rights waived, 
necessity of proving — Burden of proof - Presump- 
tion.— k waiver is an intentional relinquishment of 
a known right or such conduct as warrants an infer- 
ence of the relinquishment of such right and there 
can he no waiver unless the person against whom 
the waiver is claimed had full knowledge of his 
rights and of the facts which would enable him to 
take effectual action for the enforcement of such 


V7 AIVER— ■ concluded. 

rights. The burden of proof of such knowledge i» 
on the person who relies on toe waiver and such 
knowledge must be made to appear. A presumption 
ox waiver cannot he rested on a presumption that 
the right alleged to have been waived was Known. 
When it appeared from the proceedings that a judg- 
ment-debtor only waived objections to an execution 
sale on the ground of (1) non-issue of fresh sale- 
proclamations when the sale was adjourned from 
time to time, and (2) inadequacy of price as resulting 
therefrom : Held that this did not prevent him. 
from attacking the sale on the ground (1) that the 
sale -proclamation had never been issued and bad 
been fraudulently suppressed at the decree-holder's 
instance and (2) that the price realised was inade- 
quate by reason of the decree-holder's fraud. 
Whether there has been a waiver or not of the rights 
of a judgment-debtor to object to a sale and to what 
extent thev may have been waived must depend upon 
the circumstances of each individud cash: and the 
questi* n has to be decided not merely npou the 
language of the petitious preferred by the judgment- 
debtor, but with regard to the whole of the proceed- 
ings in the case and particularly with reference to 
the order made by the Court upon the petitions. 
The right of waiver is subject to the control of 
public policy which cannot be contravened by any 
conduct or a.reemeut of the parties and an agree- 
ment which seeks to waive an illegality may he void 
on grounds of public policy or morality. Quoere t. 
Whether, if it were made out that the judgment* 
debtors had in fact waived all possible rights to 
object to the validity of the sale, a Court of justice 
would give effect to the plea of waiver wheu the sale 
was brought about by fraud upon the processes of 
the Court.' Dhanujkdhari Sin an v. Nathima 
Sahu (i907) . . . . 11 C. W. N. 848 

W A JIB-UL- A B Z. 

See Land-holder and Tenant. 

I. L. B. 29 AIL 20& 

See Pre-emption . I. L, R. 29 An , 295* 

WAKF. 

See Mahomedan Law — Endowment. 

— Statement in a will that the testator had at a 
former time giien away or set apart property to 
charity — Not a testamentary devise — Absence of 
actual delivery — Reasonably clear intenti'n. — A 
mental act although afterwards sufficiently expressed 
in conduct will not, unless clothed in appropriate 
words, create a uahf. Per Curiam. -We do not 
think that a mere statement in a will of some gift 
in the past can he i ef erred back to the date, still 
undetermined, when tb»t gift is afterwards alleged 
to have been made, ot that such a narrative statement 
can in any view be an adequate substitute for the- 
oral declaration of dedication to God, which the 
Mahomedan law appears to us imperatively to 
require, synchronously with the act of dedication 
itself. There is a plain distinction between giving- 
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in charity and declaring that one has given in 
charity. And for the purpose of fixing the origin of 
the waTcf, if there was a wakf at all, the mere state- 
ment in a will that at some past date the testator 
had set apart such and such funds for charitable 
objects is of comparatively slight value. Where 
there has been no actual delivery, a reasonably clear 
declaration i« necessary to create a wakf. Bantjbi 
v. Narsingeao (1906) * X. L. R. 31 Bom. 250 

WARRANT OB ABBE ST. 

See Private Depence, Right op. 

11 C. W. 1ST. 836 

WATER CESS. 

See Contract Act (IX op 1872), s. 70. 

I. E. R. 30 Mad. 277 

WATER COURSE. 

See Riparian Rights. 11 C. W. IX. 85 

WIDOW. 

See Hindu Law. 

See Hindu Widow. 

See Mahomedan Law. 

See Pension. I. L. B. 30 Mad. 266 

WIRE, SAEETY OR. 

See Restitution op Conjugal Rights. 

I. Ii. B. 34 Calc. 971 

WILD. 

Col. 

1. Construction op Will , . .411 

2. Validity op Will .... 412 

S. Revocation op Will . . , 412 

See Hindu Law. 

See Wake. . I. L. R. 31 Bom. 250 

1. CONSTRUCTION OP WILL. 

L — Will— Appointment by general bequest — 
Power created subsequently to the will Indian 
Succession Act (Hof 1865), s. 78 — Civil Procedure 
Code (dot XIV of 1882), s. 527 , case stated under. 
—A general power of appointment may be well 
exercised by a will executed previously to the crea- 
tion of the power and that too by a mere residuary 
gift. Din shaw Sorabji v. Dinshaw Sorabji 
(1907) .... L L. R. 81 Bom. 472 

2. — Will - Construction of will — Uncertainty — • 
Bequest for purposes of popular usefulness or for / 
purposes of charity * — By her will N, after making 1 


WILL — contim ed. 

various bequests, bequeathed the residue -of her estate 
as follows : — <f As to whatever immoveable (and) 
moveable (property) a d property in cash belonging 
to me may be in excess or may remain over as 
surplus after a disposition shall have been made in 
accordance with what is stated in the clauses above 
written, my abovementioned six executors are to make 
use of the same in such manner as they may una- 
nimously think proper for purposes of popular use- 
fulness or for purposes of charity. And I give to 
them ( i.e .) my abovementioned trustees full author- 
ity to use the same in that manner/’ Held, that 
the gift of the residue was had for uncertainty. 
Bunchordas v. P arvaiibai, LI/. R. 28 Bom. 725, 
relied on. Triktjmdas v. Harid as (1907). 

I. L. B. 31 Bom. 583 


2. VALIDITY OP WILL. 

3. — Execution under pressure — Free agency — 
Importunity — Indian Succession Act (X of 1865), 
s. 48 , Ulus. (, g ) a»d ( Ji ). — A will is not invalid- 
ated on the ground of its having been executed 
under pressure, unless the pressure was such as the 
testator could not resist. Illus. ( <7) and (h) of s. 48 
of the Succession Act practically lays down the rule 
which should guide all Courts on the question of 
importunity. They indicate the law as stated in 
“ Williams on Executors and Administrators/’ Jaj- 
neshwari Saha v. Ugreshwabi Dassya (1907). 

11 C. W. m 824 


3. REVOCATION OF WILL. 

4. — Will — Separated Hindu domiciled in the 
United Provinces — Revocation of will — Evidence—* 
Presumption . — A sepai ated. Hindu residing at Meerut 
executed a will on the 20th of January, 1885, and 
registered the same in the office of the District 
Registrar on the 22nd of January of the same year. 
The testator died on the 16th of October, 1899. On 
the ?*th of J uly, 1902, a suit was instituted by certain 
persons who claimed the property of the testator as 
his next of kin against the Collector of Meerut who 
had taken possession of the property as trustee under 
the terms of the will for purposes therein set forth. 
The plaintiffs alleged that the testator had revoked 
the will of the 20th of January, 1885, and tendered 
evidence to prove that on a certain occasion the 
testator had said that he had revoked his will. On 
the death of the testator the original will was not Id 
be found ; but, on tbe other hand, it was shown that 
persons interested in tbe disappearance of the will 
had had access to the house of the testator since his 
death. H Id, that evidence that the testator had 
said that he had torn up the will was not admissible. 
Staines v. Stewart and Jones, 2 Sw. fy Tr . 320, 
Poe dem Shallcross v. Palmer, 16 Q. B. 757 , 
and Keen v. Keen, 3 P. Sf D. 105, referred to. 
Held, also, that the presumption of English law that 
if a will is traced to the testator’s possession and i» 
not forthcoming at his death it has been destroyed by 
him, animo revocandi, would, at least, not be so 
strong in India as in other countries where wills are 
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taken greater care of, and under the circumstances 
disclosed by the evidence in the present case did not 
arise at all. Podmore v. Whatton, 3 Sw. $[ Tr. 
■449 ? Finch v. Hnch, IF. Sf D. 371, and Brown 
v. Brown, 8 E $ B. 876 , referred to. Shib 
.Sabitri Prasad v. The Collector or Meerut 
(1906) . . . . I, L. R. 29 All. 82 

WITHDRAWAL OR SUIT. 

See Civil Procedure Code. 

I. L. R. 31 Bom. 10 

WITNESS. 

See Approver. 

See Evidence. 

See Defamation. I, L. R. 29 All. 1 685 
See Sanction por Prosecution. 

11 C. W. N. 909 

1 .— Child witness— 'Evidence* Act (I of 1872 ), 
s.]118 — Witness , competency of- Child witness — 
Mode of examination — Competency to le tested 
before examination as 1o res gestce. — Before a child 
of tender years is asked any question hearing on the 
res gestce , the Court should test his capacity to 
understand and give rational answers and his capa- 
city to understand the difference between truth and 
falsehood. The J udge must form h is opinion as to the 
competency of a witness before his actual examination 
commences. Sheikh Fakir v. Emperor (1906). 

11 C. W. N. 51 
2. — Prosecution of witness — Defamation A 
prosecution for defamation under s. 499 of the 
Indian Penal Code will not lie against a witness 
in respect of any statement m»de by him iD the 
course of giving evidence, even if such statement 
m«y he not relevant to the matter under inquiry. 
Baboo Gunnesh Dutt Singh v. Mugneeram 
Dhowdhry, 11 B. L. *JB. 321, followed. Dawkins 
v. Lord Bokeby, D. B. 7 H. L . 744; Abdul 
Hakim v. Teg Chandar MuTcerji , 1 , X. B. 3 All . 
815 ,* and Isun Prasad Singh v. XJmrao Singh, 
I. X. R . 22 AIL 234, referred to. Empekor v. 
Canga Prasad (1907) . LEE. 29 All. 685 

WITNESSES, CLASSIFICATION OR. 

See Murder. [* II C* W. N. 1085 

WORDS. 

— " A decree for money against several 
persons 

See Cm l Procedure Code, 

L L. R. 31 Bom. 308 

—"Adult”- 

See Public Demands Recover* Act 

(Bbng. I or 1895), as. 10, 81. 

I. L. R. 34 Calc. 787 
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“ Annual value 

See Cess, Assessment op. 

II C. W. N. 1053; I. L. R. 35 Calc. 82 

- - (S Arms ” — 

See Sword-stick. 

LL.R.34 Calc. 749 

"As determinable” — 

See Suits Vaxuation Act. 

I L. JR. 31 Bom. 73 

" Authority competent in this be- 
half”— 

See Civil Procedure Code. 

I L. R. 31 Bom. 413 

" Certified purchaser ” — 

See Execution oe Decree. 

I L. R. 31 Bom. 61 

« Coin ” 

See Penal Code, a. 230. 

I L. R. 29 A1L141 

" Court ” — 

See Commissioner por examining Wit- 
ness. . . 11C.W.N.909 

See Criminal Procedure Code (Act V 
or 1898), s. 476. 

I L. R. 34 Calc. 551 

" Current year,” meaning of— 

See Sale for Arrears of Revenue. 

L L. R. 34 Calc. 381 

— " Decree ” — 

See Appeal. * HE. 34 Calc. 584 

" Dharmam” — 

See Hindu Law— Will. 

L L. R. 30 Mad. 340 

" Election”— 

See Bomba* Municipal Act. 

L L. R. 31 Bom. 604 

" Final” — 

See Sale for Arrears of Revenue, 

I.L.R. 34 Calc. 677 

" Heir as such* — * , 

See Civil Procedure Code. 

LL.R.31 Bom. 105 

" In respect of the same matter ” — 

See Civil Procedure Code. 

L L. R. 31 Bom. 516 

“In the exercise of his official func- 
tions 

See Penal Cods, L L, R, 31 Bom. 335 
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« Issue |of notice w — • 

See Limitation Act|(XV op 1877), Abt. 
179 (5), Sch. II. 

I.X.R. 30 Had 30 

— ** Judgment ” — 

See Letters Patent, 1865, cl. 15. 

X X. R. 30 Mad. 311 

- — “ Knowledge of tlie nature of the Act”— 
See Insanity. . I. Ii. R. 34 Calc. 688 

u Living in adultery M — 

See Adultery . X L. R. 30 Mad. 332 

•** Magistrate of the first class ” — 

See Emigration Act. 

I. Ii. R. 31 Bom. 611 

— ** Motive or reward ” — 

See Penal Code. I. X. R. 31 Bom 336 

“ Offence,” trial of— 

'See Cattle Trespass Act (I oe 1871), 
s. 20, Son. II I. X. R. 34 Calc. 926 

« Owner” of mines— 

See Mines. . I. Ii. R. 34 Calc. 257 
“ Passed jointly ” — 

See Limitation Act. 

I. X. R. 31 Bom. 60 

— Proceedings ” — 

See Presidency Small Cause Courts’ 
Act. . ; I. L. R. 31 Bom. 259 

“ Property 

See Mortgage. . X Ii. R. 29 All. 385 

— “ Rent ” — 

See Bengal Tenancy Act, s. 67.’ 

11 C. W. N. 110 

See Cess, Assessment of. 

11 C. W, N. 105 1 ; X X. R. 35 Calc. 82 

Resign 

See Khoti Settlement Act. 

I. X. R. 31 Bom. 267 

“ Sale”— 

“Situate 

See Jurisdiction or Cremtnae Courts. 

X X. R. 30 Mad 136 

See Limitation Act (XV or 1877), Sch. 
II, Art. 44. . X X. R. 30 Mad 393 


W ORI)S*~c0»<?fo«ffld 

“ Specific moveable property ” — 

See Zurepeshgi Lease. 

11 C. W. 862 

« Suit 

See Presidency Small Cause Courts 
Act . . I. X. R. 31 Bom. 259* 

— Swaraj 99 — 

See Sedition. . I. X. R. 34 Calc. 991 

* £ Undivided family ” — 

See Partition Act (IV or W3), s. 4. 

I.X.R.29 All. 308 

“ Wantonly ” — 

See Penal Code, s. ) 53. 

X X. R. 29 AH, 569 

“ Year,” meaning of— 

See Sale tor Arrears or Revenue. 

X X. R. 34 Calc. 381 

WRITTEN STATEMENT. 

See Practice. , X X. R. 34 Calc. 443 

— Civil Procedure Code (Act XIV of 1882), ss. 
lift, 146 Written statement, received and not ob~ 
jected to, though not signed or verified according 
to law — Objection taken on appeal after case 
fought out on merits.— It <s not obligatory upon a 
defendant to put in a written statement. He may 
do so if he likes. S. 146 of the Civil Procedure Code- 
contemplates that issues may be settled whether there 
was a written statement or not, though it is not obli- 
gatory on the Court to frame issues if the defendant 
makes no defence. vVhere a written statement filed on 
‘ behalf of the defendant as actually received by the 
Court and no application was made by the plaintiff 
to have it taken off the file on the ground of its not 
being signed and verified by the defendant as requir- 
ed by s. 115 of the Civil Procedure Code, and the 
question was raised for the first time in appeal after 
the case had been fought on in the first Court on the 
footing < f a proper written statement. JEL eld, that 
in such circumstances the Appellate Court was not 
justified in decreeing the suit on the footing that 
there was no defence, by reason of the written state- 
ment not being signed or verified by the defendant, 
and the case hould have been taied on the merits- 
Ruston Gazi v . Tara Prosanna Chowdhuri 
(19j7) ... . 11C. W.N.871 

WRONGFUX CONFINEMENT. 

-Penal bode (Act XLV of 1860) s. 342-Offi- 
cer arresting and confining judgment-debtor in 
house of judgment- creditor not guilty of wrongful 
confinement . — An officer arresting a judgment-debtor 
under a warrant which directs him to produce the 
judgment-debtor when arrested before the Court with 
all convenient speed, is not guilty of wrongful con* 
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finement if, having effected the arrest when the Court 
is not sitting, . he confines him in the house of the 
judgment-creditor. His duty is to produce the judg- 
ment-debtor at the next sitting of the Court and until 
he so pioduces him, he is responsible for his safe 
custody. Empeeob v. Samuel ( 190 b). 

1. L. It. 30 Mad 179 

WRONGFUL DISMISSAL. 

See Damages, Suit eoe. 

I. L. R. 34 Calc. 863 

2 

ZURPESHGI LEASE. 

—Limitation Act (XV of 1877), Sch. II, Arte. 
48, 109— Suit to recover rents realised by zur - 


ZUKPESHGI LEASE — concluded. 

peshffidar after expiry of lease -Limitation— 
Specific movealle property,” meaning of— Suit of 
Small Cause Court nature of less than 8500 m 
value Order of remand, appeal from- Civil Iro- 
cedure Code (Act XIV of 1882), ss. 586 s 588 cl. 
(28). A suit brought hy an owner of land for the 
recovery from zurpeshgidars of rents realised by the 
latter from the tenants after the expiry of the zur~ 
peshg% lease, is governed hy Art. 109 of 8 ch. II of 
the Limitation Act and not hy Art. 48. By <* specific 
moveable property” in Art. 48 is meant property 
which can be specified hy the delivery of the identi- 
cal subject and does not cover money. Rameshar 
Chaubay v. MatabUkh , I.L 8.5 AU . 343, dissent- 
fr , om ; t ? s l 00 s **iW'* v. The Steamship 
Samtm, I. L . R. 11 Bom. 133 ; Jagjivan v. Oulam 
Jilani, I, L. JR. 8 Bom . 19, followed. Agaudh 
MAHTO V. KhAJAH &LIULLAH (1907). 

11 a W. N. 8 62 



CALCUTTA 

SUPERINTENDENT GOVERNMENT PEI5TING, INDIA 
8, HASTINGS STREET 



